








CASES AT LAW 


ARGUED AND DETERMINED 


IN THE SUPREME COURT OF NORTH CAROLINA, 


AT MORGANTON. 


AUGUST TERM, 1855. 


OO 


THE STATE vs. MARION WOODY et al. 


An indictment for an affray which simply charges that defendants did make an 
affray, without stating in what manner or by what acts, is defective. 


Tus was an InDIcTMENT for an affray, tried before his Honor 
Judge Manty, at the Spring Term, 1855, of Ashe Superior 
Court. 

The sole question in the case, arose upon the sufficiency of 
the following bill of indictment: 

“State of North Carolina,) Superior Court of Law, 

Ashe County. Fall Term, 1855. 

“The jurors for the State upon their oath present, that John 
King, Marion Woody, and Alvis Blevins on the Ist day of 
September, A. D. 1853, with force and arms, at and in the 
county of Ashe did unlawfully assemble together to disturb 
the peace of the State, and being so then and there unlawfully 
assembled together, did make an affray, to the terror and dis- 
turbance of divers of the good citizens of the State and its 
laws, to the evil example of all others in like case offending 
and against the peace and dignity of the State. 

* Sianep.” 


One of the defendants submitted and was fined at a former 
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term: the others were regularly put upon their trial at this 
term and being found guilty, a motion was made in arrest of 
judgment for the defects on the face of the indictment. 

His Honor refused to arrest the judgment, and having pro- 
nounced the same, the defendant Woody appealed to this 
Court. 


Attorney General, for the State. 
, for the defendant. 





Barrie, J. The question arising upon the appeal of the 
defendant, is whether the indictment, upon which he was 
convicted of an affray, is sufficient to sustain the judgment 
which was pronounced against him. “Every offense consists 
of certain acts done, or omitted under certain circumstances, 
and in an indictment for the offense, it is not sufficient to 
charge the defendant generally with having committed it, 
as that he murdered J. G. or stole the goods of J. S., or com- 
mitted burglary in the house of J. S. or the like; but all the 
facts and circumstances constituting the offense must be spe- 
cifically set forth.” Arch. Crim. Plea. 41. 

There are some exceptions to this rule, founded upon the 
nature of the offenses: Thus, “1. A man may be indicted 
for being “a common barretor” without detailing the particn- 
lars of the barretry. 2. A woman may be indicted for being 
a “common scold,” without detailing the particulars of her 
conduct. 3. A person may be indicted for keeping a common 
gambling honse, or bawdy house, without stating the cireum- 
stances which it may be necessary to give in evidence to show 
that it is a house of that description. 4. In an indictment 
for the soliciting or inciting to the commission of a crime, or 
for aiding and assisting in the commission of it, it is not neces- 
sary to state the particulars of the incitement or solicitation, 
or the aid or assistance. In all other cases, every fact or cir- 
cumstance, which is a necessary ingredient in the offense, must 
be set forth in the indictment.” Ibid 41, 42. 

An affray is defined to be a fighting of two or more persons 
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in a public place to the terror of the citizens: State v. Allen, 
4 Hawks’ Rep. 356. This definition do®s not include every 
instance of an affray, as one person alone may be guilty of it 
by publicly riding or going armed offensively, to. the terror 
and alarm of the peaceable citizens of the State. See 1 Ilawk. 
P. C. ch. 63, sec. 2, 4; but it is sufficiently comprehensive to 
embrace the case now before us. An. essential ingredient in 
the offense, as thus described, is that it is committed in a public 
place. If the fighting be in a private: place, it is an assault 
and battery merely, and not an affray ; State v. Allen ubi su- 
pra. Arch. Crim. Plea. 451, citing 1 Hawk. P. C. ch. 63, 
sec. 1. 

It appears from this, that the indictment must charge a 
fighting or a being arrayed in a warlike manner in some public 
place, as in a public street or highway, and so are the prece- 
dents. Arch. Cr. pl. 450. 

If the indictment charge that the parties “to, with and 
against each ether, did fight and make an affray to the nui- 
sance of the citizens,” without stating that it was in a publie 
place, they may both, or one alone, be convicted of assault 
and battery: See State v. Allen ubi supra. It follows from 
this that the present indictment cannot be sustained, because 
it omits to charge the facts and circumstances necessary to 
constitute the offense either of an-affray or of'a mutual assault 
and battery. 

Judgment arrested. 

Per Curiam. . 








STATE vs. B. W. BELL. 


The sale of a quart of spirituous liquor, under an agreement that the seller was 

to retain it in a separate vessel, and the buyer to have access to it when he 

_ pleased, under which agreement the buyer drank the whole at various times, 

(there being no finding that it was an artifice to evade the Statute) is not 
within the Act of Assembly. 


Invicrment for retailing spirits by the small measure, with- 
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out a license, tried before his Honor Judge Saunvrrs, at the 
last Superior Court of Macon county. 


Attorney General, for the State. 
Williams, for the defendant. 


Nasu, ©. J. The defendant is indicted for selling spirits 
by the retail without having a license therefor. Cunningham 
purchased of him a quart of spirituous liquors, for which he 
paid hii the price, and it was agreed that the spirituous liquors 
should be put into a decanter for the purchaser, who should 
be at liberty to drink it by the glass as he might call for it, 
and under this arrangement Cunningham drank up the quart. 
His Honor was of opinion that the defendant violated the Act 
under which he was prosecuted. In this opinion we do not 
concur. ° 

The Act creating the offense provides against retailing 
“spirituous liquors by the small measure, that is to say in 
quantities less than a quart without a license.” In the case, 
State v. Kirkham, 1 Ire. Rep. 384, the Court said, if the con- 
tract between the parties had been that the seller should de- 
liver a quart of spirits, which particular quart should there- 
upon become the property of the purchaser, although the seller, 
by agreement, was to retain it for the purchaser, so as to be 
used by the latter, from time to time, as he might require, we 
suppose that such a contract (unless perhaps it were found by 
the jury that there was an intent thereby to evade the statute) 
must have been held to be a contract for the sale of a quart. 
In the case now under consideration, the particular quart be- 
came the property of the purchaser upon the price being paid : 
it was placed in a decanter separated from the rest of the spi- 
rits, to be used by the purchaser at his pleasure, and he might 
at any time have taken away the whole without the consent 
of the seller, and either carried it home or deposited it else- 
where. His Honor below did not avail himself of the doubt 
expressed by the Court in Kirkham’s case: he did not leave it 
to the jury to say whether the contract between the parties 
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was made with a view to evade the statute: that question is 
not before us, and we express no opinion upon it: but his 
Honor held that the facts proved in the case brought it within 
the operation of the statute. In this there is error, and a 
venire de novo is awarded. 


Per Cur. Judgment reversed. 








STATE to the use of A.C. SUTTON vs. J. B. ALLISON et al. 


A sheriff by his return that he has levied upon the property of the defendant in 
a fi. fa. is estopped to deny the truth of such return. j 

A sheriff can, and when necessary should summon the power of the county to 
aid in the execution of final process. 


Action of pest upon the official bond of the sheriff of Hay- 
wood, tried before his Honor Judge Person, at the last Fall 
Term of Macon Superior Court. 

The breach assigned in the declaration was the failure of 
Allison, the sheriff, to collect a debt of the plaintiff. The 
plaintiff had in due time placed in the hands of Allison a fieri 
Jacias in his favor, against one Hunter, which was returned 
by the defendant, that he had “levied upon a horse and wagon.” 
The defendant proved by a witness, that the property was not 
present when the entry was made, but was then in the county of 
Macon: that Hunter had assented to the levy and gave the 
sheriff a forth-coming bond, for the delivery of the property 
on the day of the sale, which was forfeited. 

The defendant’s counsel insisted, that a levy, made under 
these circumstances, did not vest the property in the sheriff, 
and did not make him liable to the plaintiff for its value. But 
the Court held the return was conclusive against the sheriff 
as to the levy. To which the defendants excepted. 

It was in evidence, that Allison and Hunter and seven other 
persons, were present together in the county of Haywood 
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while this 7. fa. was in the hands of the defendant, Allison, 
and that ITunter had with him there, horses and other property, 
liable to execution: but there was evidence tending to show 
that the sheriff could not, alone, have seized the property and 
taken it out of the possession of Hunter, without endanger- 
ing his life or exposing himself to great personal harm. 

The Court charged that Allison had a right, and it was his 
duty, to summon the by-standers to assist him, and if with 
their assistance he could have seized the property, without 
endangering his life or incurring the risk of great bodily harm, 
he was bound to do so, and his failure to summon the by- 
standers was a want of diligence, which made him liable to 
the plaintiff. To which the defendant again excepted. Ver- 
dict for the plaintiff. Judgment and appeal to this Court. 


J. W. Woodfin and Baxter, for the plaintiff. 
NV. W. Woodfin and Gaither, for the defendant. 


Pearson, J. We concur with his Honor, for the reasons 
given by him, upon both the questions presented in the case. 
The legal effect of a return, made by the sheriff “levied upon 
property of the defendant,” is to preclude the plaintiff from 
taking any further action, because the judgment is satisfied 
by the levy, unless the debtor afterwards has the use and ben- 
efit of the property: such being its legal effect, and being 
a solemn official act made on oath, it amounts to an estoppel 
which, as Lord Coxe expresses it, “ shutteth a man’s mouth 
from speaking the truth.” An officer may sometimes obtain 
leave to amend, or to strike out the return, and make another, 
as when the property levied on turns out not to belong to the 
debtor, and is judicially ascertained to be the property of a 
third person. But while the return stands, and affects the 
plaintiff as stated above, it is proper that the sheriff shall not 
be heard to say, or to prove, that, in fact, he did not do what 
by his return he said he had done. In this point of view, the 
fact that the sheriff holds a forthcoming bond, to which he 
may resort for an indemnity, has some force: should he sue 
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on the bond, he, in his turn, will have the benefit of tle doc- 
trine of estoppel, and may “shut the mouth” of the obligors 
by their own ‘deed, and prevent them from saying, “ there was 
no levy, inasmuch as the property was not in the sheriff’s 
county, and could not be levied on.” They are concluded as 
to this matter by their deed. 

The authorities cited upon the second point establish, that 
a sheriff is not required on mesne process, in a civil suit, Z. ¢., a 
capias ad respondendum, to summon the posse comitatus, or 
call out the power of the county, The reason is, that as the 
party is allowed to give bail, it is presumed the officer will 
have no occasion for the aid of the power of the county: for 
this reason “rescue” is a sufficient return to mesne process. 
Upon mesne process in crimina] proceedings, and upon final 
process in civil suits, the law is otherwise; for the same rea- 
sons do not apply. State v. Armfield, 2 awks 246, decides 
that upon a 7. fa. the officer has no right to force open an 
outside door of the defendant’s dwelling house: this is put on 
the ground that it is his castle; and the degjsion in no wise 
tends to prove, that upon a fi. fu. the sheriff is not required, 
if it becomes necessary, to call out the power of his county, as 
in other cases of “ final pracess.” Upon a ca. sa. a sheriff has 
no right to furce open an outside door of the defendant’s dwell- 
ing house, but he is required, if the defendant resists, to call 
out force enough to arrest him. 


Per Cvrtam. Judgment affirmed, 
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GRORGE W. MILLER vs. R. A. BLACK. 


An action may be maintained in this State, though both plaintiff and defendant 
are citizens of other States. 

A plea in abatement that the plaintiff is a citizen of one of the States of this 
Union other than North Carolina, and that the defendant is not a resident of 
the county where the suit is brought, but is a citizen of another State, it not 


22 








IN THE SUPREME COURT. 





Miller vs. Black. 





being alleged in the plea that the contract sued on was not made in North 
Carolina, on demurrer, will be overruled. 


Aprgat from the Superior Court of Cleaveland, at Fall 
Term, 1854. 

PLEA IN ABATEMENT to a writ to which the plaintiff filed a 
general demurrer—Joinder in demurrer. 

The facts of the case appear from the opinion of the Court. 
On the argument of the demurrer below, his Honor, Judge 
Person, being of opinion that the plea was insufficient, sus- 
tained the demurrer and adjudged that the defendant answer 
over. From this judgment defendant prayed an appeal which 
was allowed. 


Lander and Baater, for plaintiff. 
Guion and Hoke, for defendant. 


Nasu, C.J. The pleain abatement sets forth, that at the 
time the writ in this case issued, the plaintiff was a citizen of 
the State of Tennessee, and that he so continues, and that the 
defendant was, and is a citizen of the State of South Carolina. 

The case presents simply the question, whether one citizen 
of the United States can sustain an action against a citizen 
of another, in a State where neither lives? 

The Act of the General Assembly of this State, regulating 
the bringing of actions, has no relation to a case such as this ; 
but is confined, mainly, to actions between citizen and citizen. 
To many purposes, the citizens of one State are citizens of 
every State in the Union: they are not aliens, one to the other; 
they can purchase and hold, and transmit by inheritance, real 
estate of every kind in each State. It would be strange indeed 
if a citizen of Georgia, meeting his debtor, a citizen of. Massa- 
chusetts, in the State of New York, should not have a right 
to demand what was due him, nor be able to enforce his de- 
mand by a resort to the Courts of that State. 

It is said that the Federal Court is open tohim: That is 
so, provided the,sum claimed is to an amount authorizing the 
interference of the latter court, to wit, $500. What is to be- 
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come of those numerous claims falling short of that amount ? 
Must a citizen of California, to whom one, a citizen of Maine, 
owes a debt of $490, go to Maine, and bring his suit there, or 
wait till he catches him in California? We hold not; but 
that the courts of every State in the Union, where there is no 
statutory provision to the contrary, are open to him to seek 
redress. We possess one common country, and, to many pur 
poses, one common government. The case of Stramburg v. 
Heckman, 1 Busb. Rep. 250, to which our attention has been 
drawn, was between two foreigners; the Court in sustaining 
the demurrer to the plea in abatement, state, that it did not 
appear in the plea, where the contract, sought to be enforced, 
was entered into, whether in a foreign country, or in this 
State, and thereupon the demurrer was sustained. If the 
principle enforced there, between foreigners, is to be applied 
to the citizens of different States of the Union, when seeking 
to enforce a contract in the courts of a third, then the plea 
here is defective: there is nothing in it to show that the con- 
tract was not made in North Carolina. 

In England a contract made in a foreign country may be 
enforced in the courts there, by the parties to it. Delavidge 
v. Vianna, 1 Barn and Adol. 284. Story’s Conf. Laws, sec. 
538 to 542 and to 554. There is no -error. 


Per Curmam Judgment affirmed. 








F. A. WEAVER vs. J. M. HAMILTON. 


A Justice of the Peace who grants an appeal toCourt, from a judgment which 
he has rendered, and takes the required security, but afterwards defaces the 
appeal bond and fails to return the papers to the Court to which the appeal is 
taken, although guilty of a misdémeanor, is not liable to be punished for a 
contempt of the Court. 

Costs cannot be adjudged on a rule for a contempt, unless there be a judgment 
finding the defendant guilty of such contempt. 


Ruxe served upon the defendant to show cause why he 
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should not be held in contempr of the Court: Heard before 
his Honor, Judge Person, at the Fall nase 1854, of Ruther- 
ford Superior Conrt. 

The rule was granted on the following affidavit: 

“ F, A. Weaver maketh oath, that on 8th day of February, 
1854, or thereabouts, he recovered a judgment before J. M. 
Hamilton, one of the Justices of the Peace for the said county, 
against Robert Dobson for the sum of $15, or thereabouts : 
that thereafter, on or about the 18th of February, 1854, the 
defendant, within ten days after the rendition of said judg- 
ment, being dissatisfied with the said judgment, prayed an 
appeal to the Superior Court of Law, of said county of Ruth- 
erford, which was allowed, and gave as his sureties for said 
appeal, A. J. Hamilton, Thomas Green and Wm. H. Foster; 
who became bound as such in due form of law; that said 
judgment and appeal were then left in the possession of the 
said J. M. Hamilton, justice as aforesaid, whose duty it was to 
return the same at this term of this Honorable Court, to which 
the same is returnable. This affiant furtherswears, that said 
appeal has not been returned by the said J. M. Hamilton, but 
he retains the same in his hands, and refuses, as aftiant is in- 
formed and believes, to return the same into this Court and 
have it éntered of record: That affiant is informed and be- 
lieves that the said J. M. Hamilton, justice, &c., has permitted 
and allowed the names of the said sureties to the appeal, to be 
stricken out and erased, after they had became bound as sure- 
ties, and has permitted, and allowed the said judgment, to be 
defaced and entries to be made thereon, contrary to law, and 
against the consent of affiant.” 

Plaintiff filed another affidavit affirming the facts set forth 
in the above. 

The rule was granted by Dick, Judge, at Spring Term, 1854, 
and continued over to the Fall Term, 1854, of the same Court, 
when the defendant, having been served with notice, appeared 
and made the following return: 

“This respondent answering thereto, saith that it is not true, 
as alleged in the affidavit of the said Weaver, that he recov- 
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ered a judgment against Dobson, but on the 25th of February 
last, this respondent, as a Justice of the Peace in and for this 
county, rendered a judgment in favor of Jolin Dill, to the use 
of the said Weaver, against Robert Dobson for $9 50 princi- 
pal, with interest from 8th of January, 1852, and 40 cents 
costs. Irom this judgment said Dobson prayed an appeal to 
this Court (which was allowed by this respondent) and gave 
for security A. J. Hamilton, Thomas Green and W. H. Foster. 
This being done, it was the purpose of respondent to return 
the said appeal, but being satistied, from the representations 
of said securities, that they had signed the same under a mis- 
apprehension, they supposing that they were only bound for 
said Dobson’s appearance two wecek’s thereafter, respondent, 
in accordance with his convictions of duty, struck out the said 
appeal. In doing so, respondent thought he was acting within 
the limits of his judicial power, and intended only to measure 
out justice to the parties; he intended no contempt of this, or 
any other court: he acted from a sense of duty only, and from 
a desire to do justice to all; and he respectfully submits 
whether the rule made upon him, at the last term, is not only 
a reflection upon his judicial integrity, but in violation of all 
precedent, and a dangerous innovation upon the rights of an 
independent tribunal, bound under as high obligations to dis- 
charge its duties as this Honorable Court? He admits the 
superior supervisory power of this Court, but the mode and 
manner of exercising this power, he humbly concludes, has 
been misconceived in this case. Asa Justice of the Peace 
he is advised and insists that he has as ample power to amend, 
alter or modify the judgments and entries made by him, as 
this Honorable Court, and if he errs, as he may have done in 
this case, from his anxiety to mete out justice to all concerned, 
by writs well defined, and whose offices are well understood, 
his acts may be brought up and revised and corrected here. 
As an illustration: parties litigating here, have a right of ap- 
peal in many instances, to the Supreme Court: suppose a _ 
judgment rendered by your Honor appealed from and an ap- 
peal bond executed, and afterwards cancelled, because of a 
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misapprehension of the sureties as to the nature of the liability 
incurred by them, or even from corrupt motives, to favor one 
of the parties, would this Court be answerable to this higher 
tribunal for a contempt? Respondent ventures the opinion 
that such a course would not be thought of, much less resorted 
to. The usual remedy by certiorart would be adequate for 
purposes of justice; it is the course marked ont by law, praec- 
ticed by every one and approved by the wisdom of ages, as 
the best mode of preserving the independence and integrity 
of separate tribunals. So in this case: If respondent has 
erred, the writ of recordari might have been sued, which 
would have sufficed to bring this error, legitimately, before this 
Court for revision: and if his error proceeded from corruption, 
he could be reached by indictment or impeachment, and not 
by a summary proceeding for contempt, to be inflicted at the 
diseretion of one man, without the benefit of.a trial of his 
peers, or the constitutional right of confronting his witnesses ; 
but upon ex parte affidavits—the punishment restricted by no 
law, but resting solely on the arbitrary whim of the Court: 
Under these considerations respondent submits, that this Court 
has overleaped its powers, and usurped a jurisdiction, danger- 
ous in its tendeney, and violative of respondent’s rights. 


“Again: by the act of 1846, the power of this Court, to at- 
tach for contempt is defined and restricted: Your respondent 
has not been brought within its provisions by a single allega- 
tion made in plaintiff’s affidavit or rule: on the contrary, the 
facts upon which this rule was granted, show, as he is advised, 
that he is not amenable to this Court in this proceeding. 
Wherefore, he prays to be hence dismissed, with costs, for this 
illegal proceeding against him. 

“ Joun Baxrer, Attorney.” 

“Sworn to by the defendant.” 

Upon argument of the case the Court adjudged that “the 
defendant pay the costs in this case, to be taxed by the clerk, 
and that he be discharged.” 

From which judgment the defendant appealed. 
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Avery, for plaintiff. 
Baater, for defendant. 


Nasu, C.J. The doctrine of contempt is regulated in this 
State by statute. Before the year 1846, they were undefined, 
and left very much to the discretion of the court presiding. 
Under such circumstances, it is not at all to be wondered at, 
that many acts were considered as contempt, and punished 
as such, which, in the eyes of the public, were looked upon 
as harmless in themselves, but as exhibiting an arbitrary spirit 
in judicial officers. The necessity of this power, however, is 
felt and acknowledged by every one, who values the indepen- 
dence of the judiciary, or its wholesome action. If it were 
not in the power of the court to punish individuals, who, by 
noise or otherwise, interrupt its proceedings, its business would 
be impeded—the majesty of the law defied, and the court 
ultimately brought into contempt. Needful, then, as the 
power to punish tor contempt is, to every court, mixed up as 
it is in its very being, it is proper and right that the courts 
should have, as far as possible, some sure gnide to regulate 
their course. No well-minded judge desires to be burthened 
with discretionary powers: at least, no further than is neces- 
sary to the proper transaction of the business before him. In 
the year 1846, the Legislature of the State turned its attention 
to the subject, and defined the limit within which the power 
to punish for contempts should be exercised by courts of jus- 
tice. In the Ist sec. of the 62 ch. it is enacted that “The 
power of the courts to inflict summary punishment for con- 
tempt of court, shall not, hereafter, extend to any causes 
except the misbehavior of any person or persons in the pres- 
ence of the said court, or so near thereto, as to obstruct the 
administration of justice, the misbehavior ef any of the officers 
of said court, in their official transactions, and the disobedience, 
or resistance by any officer of the said court, party, or juror, 
witness, or any other person or persons, to any lawful writ, 
process, order, decree or command of the said court.” In the 
case before us, a judgment had been obtained by the plaintiff 
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Weaver, before the defendant, who is a Justice of the Peace 
of Rutherford county, from which the defendant in the judg- 
inent prayed an appeal to the next term of the Superior Court, 
and entered into bond with sureties according to law. The 
appeal was not returned to Court, and a notice was regularly 
served on the defendant, to show cause why he did not retarn 
it, and also to sliow case why he should not be held in con- 
tempt for refusing and neglecting to make return as required 
by law. In his return, the defendant states that a judgment 
to the use of Weaver was obtained before him against one 
Dobson, who being dissatisfied, prayed an appeal to the Supe- 
rior Court of the county and gave three sureties, who, together 
with Dobson, executed an appeal bond. The return then 
states that the defendant being satisfied by the representation 
of the sureties, that they executed the said bond under a mis- 
take, erased their names from it, fully believing he had a right 
to do so; and believing, that the defendant Dobson had not 
complied with the law, in giving bond and security thereto 
for his appeal, he considered the appeal incomplete, and that 
he had no right to return it to Court. 

It will be readily perceived that the cause or foundation for 
the charge against the defendant, here, for contempt, does not 
come within any of the classes enumerated in the Act of 1846. 
The act complained of was not committed in the presence of 
the Court, or near thereto: the defendant is not an officer of 
the Court, nor has he refused obedience to any lawful writ, 
process, order, decree, or command of the Superior Court of 

tutherford, where he was held in contempt. It is true, that 
the magistrate strangely mistook his duty, in striking from the 
appeal bond the names of the sureties. The bond was an offi- 
cial one, in his custody, as an officer of the law, and he had, 
after it was duly executed, no more power to alter it, than he 
had to alter or erase the judgment, or to erase any private bond 
which had been entrusted to his custody by the owner of it. 
The present plaintiff had acquired, by its execution, an interest 
in it, of which the defendant could not, by his officions and 
unauthorized alteration of it, deprive him. After the erasure 
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by the defendant, it still remained an appeal bond, and the 
papers ought to have been returned by him to the Court: the 
violence, perpetrated by him upon the official papers in his 
hands, was a misdemeanor, and may, under circumstances, be 
punished by indictment, but not as a contempt. The case was 
likened at the bar, to that of a sheriff, who, having collected 
money under an execution, fails, or refuses to pay it into the 
office of the court: in such a case the officer has violated his 
precept, which commands him to return it to the clerk of the 
court, one of the classes enumerated in the Act of 1846. 

On behalf of the plaintiff, and in support of the allegation 
of the existence of the contempt, it is insisted that the plaintiff 
could not support an application for a recordart, for an appeal 
had been prayed for and granted. So far as enforcing the 
claim against Dobson and his sureties, was in qnestion, the 
proper course was pursued by serving a notice upon the defend- 
ant to return the papers. His Honor considered the conduct 
of the defendant to amount to a contempt of court, and that 
the costs of the proceeding were a sufficient punishment. As 
there was no contempt of court, the defendant, under the gen- 
eral law regulating costs, was entitled to his costs. 


Perr CurtaM. Judgment reversed and judgment fur the 
defendant for costs. 





L. M. WILEY & CO. vs. W. L. McREE et al. 


Simply advising a debtor to run away, though the advice be given to delay, &c., 
is not equivalent to aiding and assisting, and will not sustain an action under 
the Statute against the fraudulent,removing of debtors. 


Action ON THE CASE for the fraudulent removal of a debtor, 
tried before his Honor Judge Person, at the Fall Term, 1854, 
of Caldwell Superior Court. 

In March, in 1849, J. O. Roberts & Co., owed a debt due 
by note, to the plaintiffs, who were merchants, living and do- 











350 IN THE SUPREME COURT. 





Wiley vs. McRee. 





ing business in the city of New York. The plaintiffs had sent 
their note for collection to an attorney, residing in the county 
of Burke. 

The plaintiffs’ attorney had made a verbal arrangement to 
receive from Roberts, claims on third persons, in lieu and sat- 
isfaction of this claim, but had only received such claims for 
a small part of the debt. At the time of the transactions 
hereinafter stated, the attorney had gone from the conaty of 
Burke on a temporary journey. Roberts, at this time, was 
residing in the county of Burke, and had been so residing for 
six months. 

About the 26th of March, in the year 1849, Roberts remov- 
ed from the county of Burke, secretly, and fraudulently, much 
indebted to others living in said county, ‘as well as to the 
plaintiffs. He was entirely insolvent. He had, at this time, 
no remunerating occupation, and no prospect of successful em- 
ployment in said county. 

It appeared in evidence, that shortiy after he had absconded, 
one of the defendants, who knew of his indebtedness, said in 
a conversation with the above mentioned attorney, who was 
complaining of Roberts’ course, that Roberts had been dissi- 
pating and doing no good, and that all his friends thought it 
was best for him and his creditors, that he should go to Cali- 
fornia and acquire the means of paying his debts, and remark- 
ed, “if you had been here, and seen how he was doing, you 
would have advised that course too.” 

Upon this the plaintiffs’ counsel insisted that he had made 
out a case under the Statute, and called upon the Court so to 
charge. 

But his Honor refused to give such instructions, and charg- 
ed that “merely advising Roberts to go, although with the 
intent to delay, hinder or defraud his creditors, was not suffi- 
cient to make the defendants liable under the Statute. To 
which plaintiffs’ counsel excepted. The verdict was returned 
for the defendants. 

There was another exception to the charge of the Court, 
upon the question, whether the plaintiffs were creditors in the 
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county of Burke? which, not being considered by this Court, 
need not be further noticed. Judgment for the defendants, 
and appeal. P 


J. W. Woodfin, N. W. Woodfin and T. 2. Caldwell, for 
plaintiffs. 
Gaither, Guion, Bynum and Avery, for defendants. 


Pearson, J. The only point presented to us, is upon the 
exception to the charge. His Honor held, merely advising a 
debtor to leave the county, although with an intent to delay, 
hinder or defraud his creditors, did not make the defendant 
liable under the Statute. The words of the Statute are, “ if 
any person shall remove, or shall acd, or assist in removing, 
any debtor out of the county in which he shall have resided 
for six months, with an intent by such removing, aiding, or 
assisting, to delay, hinder, or defraud his creditors, &c.” The 
question is, does advising a debtor to remove out of the county, 
come within the meaning of the Statute, if the advice is given 
with an intent, that by such removal, his creditors are to be 
delayed, &c.? In other words, I know that A is much in- 
debted, and say to him, “ you can do no good for yourself or 
any body else by staying here, were I in your place, I should 
leave the county and go some where else, although my cred- 
itors should be thereby delayed, &c., and could not have their 
writs executed, so as to take judgments upon the ordinary 
process :” in plain language, “ were I in your place, I would 
run away, and let my creditors.take care of themselves,” do 
I thereby ad or assist A in running out of the county ? 

Most persons are willing to give advice : some do it officions- 
ly; but if called on to give aid or assistance, the subject is 
looked at in a different point of view. Advice costs nothing : 
it is but words. Aid or assistance, is the doing of some act 
whereby the party is enabled, or it is made easier for him, to 
do the principal act, or effect some primary purpose. If a 
debtor’s object be to remove out of the county, and I let him 
have my horse, or carry him, or his family, or his property 
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some distance on the way to the county line, in my wagon, 80 
as to make his removal the more easy, it is settled that this is 
givimug aid and assistance. We suppose letting a debtor have 
money, whereby to enable him to hire a horse, or a wagon for 
these purposes, would amount to the same thing. But we 
have never before heard it suggested, that mere words of ad- 
vice, no matter with what intent they are used, can amount to 
giving aid or assistance in removing out of the county, within 
the ineaning of this Statute, by which a third person is made 
liable to the creditor, not only for the damage which he ac- 
tually sustains, but for the whole debt, without reference to 
the amount of the damage. 

In the absence of any direct authority, the plaintiffs’ counsel 
referred to the doctrine of accessories in criminal cases; accord- 
ing to which, one who advises the commission of a crime, is 
liable as an accessory before the fact. The analogy does not 
support the position, in aid of which it ~was referred to; on 
the contrary, it tends to prove that mere advice is not em- 
braced by the words ‘ aid and-assist:’ for the averment in re- 
gard to accessories is, “did then and there advise, counsel, 
abet, aid and assist ;” and ag the Statute uses only the last 
two words, the inference from analogy is, that the operation of 
the Statute was not intended to be extended to all whom the 
rule of the common law made liable as accessories befure the 
fact: for if so, the formula as well as the final words of aver- 
ment would have been used. 

In regard to the question reserved, whether the plaintiffs 
could, under the circumstances, maintain the action within the 
meaning ef the words, “shall be liable to pay all debts which the 
debtor may justly owe in the county from which he is so re- 
moved,” we are not at liberty to give an opinion, as a verdict 
in favor of the defendants on the first point, there being no 
error in the charge, puts an end to the case. 


Per Curiam. Judgment aftirmed. 
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MILLS HIGGINS vs. GEORGE W. GLASS. * 


A sheriff who has taken a bail bond, but fails to assign it, in consequence of 
which he is held as special bail, and compelled to pay the recovery had against 
the defendant, may sue on the obligation thus taken, as a common law bond, 
and recover from the obligor (the intended bail) the amount recovered out of 
him. 


Action of pest on a penal bond, tried before his Honor Judge 
Saunpers, at the Spring Term, 1855, of McDowell Superior 
Court. 

Upon the case stated in the opinion below, his Honor in- 
structed the jury that the plaintiff was entitled to recover; to 
which defendant excepted. Verdict for plaintiff. Judgment 
and appeal. 


Avery and Baster, for plaintiff. 
Gaither, for defendant. 


Nasn, C. J. The plaintiff, as sheriff of McDowell county, 
had in his hands a writ against Wesley Barrett, at the instance 
of one Hiram Taylor, which he duly executed, and took from 
said Barrett a bail bond according to law, with defendant, 
Glass, as surety. This bond the plaintiff neglected to assign 
to Taylor. Judgment was obtained against Barrett by Taylor, 
and the latter, having fixed the plaintiff as special bail of Bar- 
rett, a judgment under a sci, fa. was obtained against him, 
which he duly paid. The action is brought against Glass, the 
surety on the bail bond of Barrett, to recover the amount of 
the judgment so paid by the plaintiff. 

By the Act of 1836, ch. 10, sec. 1, Rev. Stat., every officer, 
who executes a writ, is required to take a bail bond from the de- 
fendant and to return it with the writ; and by the 2nd section, 
he is required to assign it to the plaintiff; in the same section it 
is enacted, “ every sheriff, or other officer, failing to make such 
assignment, shall be deemed, held and taken as special bail, in 
the-same manner as if no bail had been returned. The plain- 
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tiff then, by his neglect in assigning the bail bond to Taylor, 
made himself special bail, and was bound to pay to Taylor the 
amount of the judgment against Barrett. This failure, how- 
ever, did not nullify the bond given by the defendant, as the 
surety of Barrett, but simply rendered ‘it a common law bond. 
By it, the defendant bound himself to plaintiff, that if Barrett 
did not discharge such judgment as Taylor should recover 
against him, he, defendant, would pay it. 

The action is brought on this bond as a common law bond, and 
there is nothing shown by the defendant why he should not 
pay to the plaintiff the amount of the judgment recovered by 
Taylor, the condition of the bond being broken by defendant. 


Pre Cur. Judgment affirmed. 








Den on demise of JAMES MORRISON vs. JOHN LAUGHTER. 


Where there is a description of land in a petition for sale for a partition, which 
does not embrace any particular lands, and a decree in a Court of Equity for the 
sale of the lands ‘‘ mentioned in the petition,” such decree is not sufficient to 
estop one of the parties, claiming by a deed from the ancestor ; and a deed filed 
by the defendant in that suit, under an order of the Court, (not in any way 
incorporated into that proceeding) will not render the description or the decree 
more certain. 


Esecrment, tried before Sauxpss, Judge, at the Spring Term, 
1855, of Henderson Superior Court. 

The plaintiff claimed title under a decree, a sale and a deed, 
made to him by the clerk and master of the Court of Equity 
of Buncombe county. The petition, offered in evidence, set 
forth that James Laughter died seized and possessed of a large 
real and personal estate: that the petitioners did not know the 
quantity, but believed it to be 800 acres or more, that Bird 
Laughter took and kept the title deeds, and that they could 
not set forth the contents of the said deeds, or give copies of 
them. They pray, that the said Bird Laughter may ‘be com- 
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pelled to answer and set forth or exhibit the said title deeds, 
and also for a sale. Bird Laughter, without answering other- 
wise, filed certain deeds in the office of the clerk and master, 
which embraced the land in question. A decree was made 
“that the lands mentioned in the complainant’s bill, be sold 
on a credit, &e.” 

The defendant was a party defendant in this proceeding in 
the Court of Equity. 

The defendant produced in evidence a deed from his father, 
James Laughter, dated before these proceedings. He also 
proved, that. at the sale by the clerk and master, he appeared 
and forbid the same. 

On behalf of the plaintiff it was contended ; that the land in 
question, was included in the proceedings of the Court of 
Equity ; that the defendant was a party to the same, and that 
he was thereby estopped to set up any other title than that ex- 
hibited in the pleadings in that suit: and his Honor being of 
that opinion so instructed the jury, who gave a verdict for the 
plaintiff. Defendant excepted to the instruction, and on judg- 
ment being given against him, appealed to this Court. 


NV. W. Woodfin and Bynum, for plaintiff. 
Baster, Edney and J. W. Woodfin, for defendant. 


Battie, J. The record of the proceedings of the Court of Equi- 
ty of Buncombe county, in the suit of Wm. H. Ledbetter e ai. v. 
the present defendant and the other heirs at law of Jas. Laugh- 
ter, dec’d., for a sale for partition of the lands of the said 
James Laughter, shows that the lands were not otherwise de- 
scribed, than as the lands of the said deceased. Now, if the 
defendant had obtained a good title from his father, for the 
land in controversy, by a deed executed in his father’s life- 
time, we cannot see how he could be estopped from setting it 
up by any thing which was done in the suit in Equity. If 
such were the case, the land in question was not embraced in 
the bill, nor the order of sale, and of course the clerk and 
master had no authority to sell, and no title passed by his 
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deed to the purchaser. The filing of the deeds by Bird Langh- 
ter certainly could not enlarge the description of the lands.as 
given in the bill: though it might have enabled the plaintiffs 
therein to have had it amended, and thereby, to have included 
the land in question, The case states that when the land was 
offered for sale by the clerk and master, the defendant ob- 
jected to the sale: but if he had not done so, we are not aware 
of any principle which would have excluded him from elaim- 
ingit. The legal title to land cannot be thus transferred by 
a parol estoppel, 

We are of opinion that his Honor erred in holding that the 
decree of the Court of Equity, and the sale under it, gave the 
plaintiff a title conclusive against the defendant. 


Per Crriam. There must be a venire de novo. 








JOSHUA BEAN, ADM’R., rs. PETER BAXTER. 


Where a payment had been made on a note, which was originally for more than 
$100, which reduced it below that sum, but whieh payment was not. entered 
on the note, nor knowg to the plaintiff when the suit was brought, although 
the note was over-due when the assignment was made, it was Held that the 
plaintiff could not be non-suited. 


Actiox of pest, tried before his Honor, Judge Sacnvers, 
at the Spring Term, 1855, of Cleaveland Superior Court. 

The action was brought in the Superior Court by the as- 
signee of a note, which note is as follows: 


“On or before the Ist day of January, 1853, I promise to 
pay John Carpenter, or order, two hundred and seventy-five 
dollars, with interest from date. March 31, 1852. 

“ Prerer Baxter, Seal.” 


On which is endorsed as follows, viz: “April 1st, 1853. I 
assign the within note to Aaron Bean, for value received. 
‘ “ Joun CARPENTER.” 
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The cause was submitted to a jury, who for their verdict, 
say “they find the instrument declared on, to be the act and 
deed of the defendant; that there was a payment on 12th of 
December, 1852, of $226 25, and that the balance-due thereon 
is $69 39, of which sum $64 44 is principal.” This credit 
was not inserted on the note, nor did it appear that plaintiff 
knew of it. 

The defendant moved the Court, under the Statute, to nonsuit 
the plaintiff, which was refused by his Honor, who gave judg- 
ment according to the verdict, from which the defendant 
appealed. 


Lander and Thompson, for plaintiff. 
Baxter and Guion, for defendant. 


Barrie, J. The 40th section of the 3Ist chapter of the Re- 
vised Statutes provides, among other things, that no suit shall 
be originally commenced either in the county or superior 
court “for any sum of less value than one hundred dollars, 
due by bond, promissory note, or liquidated account signed 
by the party to be charged thereby.” The mode by which the 
defendant may protect himself against a suit brought contrary 
to this provision, is preseribed in the 41st and 42nd sections 
of the same chapter. If the suit shall be commenced in the 
county court for any sum of less value than one hundred dol- 
lars, due by bond, promissory note, or liquidated account, 
signed by the party to be charged thereby, the 41st section 
declares that the same shall be dismissed by the court. From 
the construction placed upon this section, in the case of Clark 
v. Cameron, 4 Tred. Rep. 161, it seems that the county court 
cannot dismiss the suit unless it appears from the writ and 
declaration that the sum: demanded is less than $100, and that 
the verdict of a jury, finding a less. sum does not bring the 
case within the provision of this section. When the suit is 
originally commenced in the superior court, contrary to the 
40th seetion, the defendant may have it dismissed, though the 
sum demanded in the writ and declaration be greater than 


23 
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$100: for the 42nd section declares that “if any person shall 
demand a greater sum than is due, on purpose to evade the 
operation of this Act, and by the verdict of a jury it shall be 
ascertained that a less stim is due to him, in principal and 
interest, than by the provisions of the said 40th section said 
superior court has jurisdiction of, then, and in that case, it 
shall be the duty of the court to nonsuit the plaintiff; and he 
shall pay all costs ;” with a proviso for the plaintiff’s showing 
on affidavit, that the sum for which his suit was brought, was 
really due, though not recovered; and thereby avoiding the 
nonsuit. It is manifest that this provision differs materially 
from that prescribed in the 41st section, for the county court ; 
and it is expressly so held in the case of Clark v. Cameron, 
where the subject is fully discussed and explained. If, then, 
in the present case, the suit had been brought by John Car- 
penter, the payee of the note, the defendant’would have been 
entitled to the judgment of non-suit for which he moved. 
But it appears upon the record that the note was due on the 
1st day of January, 1853, and was assigned to the plaintiff’s 
intestate, on the 1st day of April following. The payment of 
$226 25 was found by the jury to have been made on 12th 
day of December, 1852, but it does not appear to have been 
endorsed on te note, nor that the assignee had any notice of 
it: The question is, does the endorsee, who is bound by the 
payment made to the endorser, because he took the note after 
it fell due, come within the provisions of the 42nd section of 
the Act, which we are now considering? After much reflec- 
tion we are satisfied that he does not. And we have been 
brought to this conclusion by the following reasons. The pur- 
posed evasion of the Act by demanding a-greater sum than is 
due, is the mischief contemplated ; and the person, who know- 
ingly attempts it, is very properly punished by having a 
judgment of non-suit entered against him and paying all the 
costs, when the verdict of the jury ascertains his illegal pur- 
pose. Now it is manifest that the endorsee of a bond, or 
promissory note, who takes it, though after due, without any 
payments endorsed upon it, and without knowing that any 
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have been made in part discharge of it, cannot be said, in 
suing upon it in the superior court, to have a purpose to 
evade the operation of the Act. Besides, if he be within the 
Act, he cannot avail himself of the benefit of the proviso; for 
he cannot safely make affidavit that the sum for which suit 
was brought, was really due, in opposition to the finding of the 
jury that a payment had been made to his endorser. He can- 
not warrant before a single magistrate upon his bond or note, 
because it is apparently above a magistrate’s jurisdiction ; and 
while ignorant of the payment, he cannot know that a credit 
ought to be entered upon it. If the Act be applicable to him, 
then he will be placed in the singularly unfortunate predica- 
ment, that he cannot recover what is really due him, until after 
he has incurred the trouble and expenses of a suit in court. 
It is true, as we have already stated, that, by taking the bond 
or note, after it has become due, he takes it subject to all the 
payments which have been made on it to the endorser, and, 
indeed, to all the equities to which it was subject in the hands 
of the endorser. (See JZaywood v. McNair, 2 Dev. and Bat. 
Rep. 283.) This is said to be reasonable, because “the as- 
signee of an over-due paper should hold it as his assignor did, 
as the state of the paper is notice that there is a defence, un- 
less the maker hold out to the contrary.” We can see no 
reason why this disability should be extended further, and 
prevent an innocent assignee from suing in the court which 
apparently had jurisdiction of his cause. The debtor by ne- 
glecting to have the payment endorsed, as is usual, when it is 
made on a bond or note, is surely as much in fault, so far as 
the question of jurisdiction is concerned, as is the assignee by 
taking over-due paper.. The assignee, in such a case, cannot 
be said to demand a greater sum than is due on purpose to 
evade the Act: and he does not, therefore, come strictly within 
its letter ; and he is clearly not within its spirit. We think 
his Honor did right in refusing to non-suit the plaintiff, in this 
case, and the judgment is affirmed. 


Per Curiam. Judgment affirmed. 
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STATE vs. JAMES SHELTON. 


Dying declarations must be restricted to the act of killing, and the circumstances 
immediately attending the act and forming a part of the res geste. 


Ixpictment for murpeER, tried before his Honor Judge Savn- 
pers, at the Spring Term, 1855, of Buncombe Superior Court. 

The offense was charged to have been committed on the 
body of Drury Norton, by the prisoner, and that Tilman Lan- 
ders and Lewis Shelton were present, aiding and abetting the 
prisoner in the felonious act. The bill was found in the county 
of Madison, and the cause removed for trial, on the affidavit 
of the prisoner, to the county of Buncombe. 

The declarations of the deceased, after reeeiving the blow, 
were offered by the State, and received by the Court under the 
following circumstances: The witness by whom it was pro- 
posed to prove the declarations, said he saw him the day after 
receiving the wound, that he appeared to have received a se- 
vere blow in the forehead ; he complained very much—had a 
severe spell: the witness said, he (witness) expressed a hope 
that he would get well, to which the deceased said, “he must 
die.” Another witness said he was there the same day spoken 
of by the other witness—the day after the transaction: he 
found the wound in the forehead very severe: he examined it 
and found the skull fractured, (as he thought) done apparently 
with a stone: deceased said, “ he did not think it possible for 
him to live after such a wound :” He (deceased) then spoke to 
his wife about his boys making a crop, as “he did not expect 
to be able to assist them :” he became delirious that night, and 
died on the following Sunday. (This was on Thursday.) 

The first witness was then permitted to state the declara- 
tions of the deceased ; which were as follows: ‘* Deceased said 
he had been at work in his new ground ; that his father-in- 
taw and Lewis Shelton (one of the accused) had been at work 
with him: that he had drunk freely in the morning, but that 
after his day’s work and eating his dinner, he had become 
sober: that on going home in the evening he found the two 
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prisoners, James Shelton and Landers, there : that some words 
passed between them: that he ordered them off, as he did not 
want them to eat any of his supper: that after some further 
words Landers spit tobacco juice in his eyes, and he threw 
spirits in his face: that he was about to tell James Shelton he 
could stay, when he (Shelton) threw him out of the door: He 
(deceased) drew a maul, Shelton jamped over the fence and 
drew his axe: He (deceased) went into the house; Shelton 
struck at him with the axe as he jumped in at the window but 
hit the facing: that after this, they threw stones at each other. 
Deceased saw James throw stones, but did not see either Lan- 
ders or Lewis Shelton throw, but heard stones as if thrown 
by others: that he threatened to go and get a warrant, and 
went to his stable to get a horse, when he was driven off by 
their throwing stones: that he then went to the house of one 
Gunter, half mile off—got into the house and tried to find his 
gun, but did not: that he asked Gunter to lend it to him, and 
go home with him, but he refused: that he then set off to go 
home; did not think it safe to go back the way he came, and 
went round through the orchard: that he trod on a stick, 
which broke and made a noise, and shortly afterwards received 
the blow: did not know by whom‘it was given, and remem- 
bered nothing further until after he got home.” 

Gunter testified to Norton’s coming to his house and about 
the gun, and his going off: that he tracked him next morning 
to the orchard ; saw signs of blood there: he also found the 
knife ef the deceased, shut: in the ploughed ground, about 
fifty yards off, he saw signs of two or three persons making 
towards where the blood was, and where they had stopped. 
Ile saw signs of stones about the house. This witness said 
further, that Norton was at his house about a quarter of an 
hour, and that the distance from his house to where the blood 
was found, was more than half a mile. 

Lewis Shelton, was then introduced as a witness for the pri- 
soner, (a verdict having been taken in his favor by direction 
of the Court :) he testified that he was the brother of James, 
and of the wife of the deceased :*that he had been working 
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that day with the deceased, and on getting to the house saw 
the two prisoners there. The deceased seemed to be in a bad 
humor—threw spirits in Landers’ face and cursed and damned 
him: did not see Landers do any thing. Deceased ordered 
James to leave his house before supper and put his hand on 
him, when James pushed him out of the porch: they got a 
maul and an axe: deceased had his knife, and threw a stone 
atJames. Here, the witness said he became alarmed, and got 
out of the way: saw deceased throwing stones, but did not 
see James throw any: heard the sound of stones: Landers’ 

hand was disabled, and he did not see him throw any. De- 
ceased then went off, and said he was going after a red jacket ; 
after this they set off to go home, and went more than a hun- 
dred yards, when they stopped. Landers proposed to go back 
and get some more liquor, as he didn’t think Drury would 
hurt them ; James objected, and started home: his father and 
sister came along the path with a light; he heard them speak 
to Norton, who had thrown stones at them; Norton came run- 
ning past them: he, witness, then got behind a tree ; Norton 
ran on after James with his hand up, but witness did not see 
what was init. After this he heard the sound of a blow: 
James hallooed that he had knocked deceased down, and for 
him to goand tell-his wife; he did so, and they found him 
crawling along near the place in the orchard, where the blood 
was found: James and Landers then went off. 

The father was then examined, and he stated the occur- 
rences at the house, nearly as stated by the last witness; that 
on going with his daughter to find out what had become of 
the parties, the deceased threw stones at them: witness spoke 
to him when he went off after James. Witness returned to 
the house, and then heard the ery as to what had occurred. 

The State introduced a witness to discredit Lewis Shelton, 
by showing that shortly after the homicide, he nad given a 
different account of the circumstances. 

The counsel, for the prisoner, objected to the declarations of 
Norton, the deceased, as to what occurred in the first rencoun- 
ter: and these declarations having been stated, they asked 
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his Honor to withdraw that much of them from the jury ; but 
the Court refused, and the defendant’s counsel excepted. 

The charge of his Honor to the jury, and the various excep- 
tions thereto, are omitted as being unnecessary, the opinion 
of this Court proceeding entirely on the exception above stated. 

The prisoner, James, having been found guilty of murder, 
and the prisoner, Landers, of manslaughter, and judgment 
having been pronounced on both, the former appealed. 


Attorney General and Bazter, for the State. 
NV. W. Woodfin and J. W. Woodfin, for defendant. 


Pearson, J. If the fight was a continuous act, from its com- 
mencement at the house, until the fatal blow was struck in the 
orchard, although the throwing of stones and other offensive 
acts was not kept up incessantly, but was suspended at times, 
as the parties saw proper to change their position or seek other 
weapons, the killing was but manslaughter: because the as- 
sault with the axe and maul, and by throwing of stones, was 
not only a legal provocation on both sides, but was a provoca- 
tion of a highly exciting character, by which the lives of the 
parties were mutually put in danger, and each was impelled, 
by blind fury, to kill his adversary, if he could. 

If the first fight ended at the stable, so that the matter was 
over and done with, and there was “ cooling time” before the 
parties met in the orchard, and the prisoner then struck the 
fatal blow, the killing was murder, unless there was some 
fresh provocation. 

Considering all the occurrences as constituting but one 
act, the dying declarations were all properly admitted as evi- 
dence, being a full narration of the whole fight ; but then, the 
Judge should have instructed the jury, that in this point of 
view, the killing was manslaughter only. 

Considering the occurrences as constituting two separate 
and distinct acts, only so much of the dying declarations as 
related to the second act, ought to have been admitted, and 
there was error in admitting that part of the declarations which 
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related to the first fight. In this point of view, the Judge ~ 
ought to have withdrawn from the jury all the declarations, 
except that part which related what took place in the orchard 
when the fatal blow was struck. The better course would 
have been to require the Solicitor for the State, to set out what 
he expected to prove the dying declarations were ; and as from 
them it is manifest that the first fight and the rencounter in 
which the fatal blow was given, were too separate and distinet 
acts, he should only have allowed that part which related to 
the last act, to go to the jury. 

According to the general rule, no testimeny is admissible un- 
less it is subjected to two “ tests of truth,” an oath and a cross- 
examination. A sense of impending death is as strong a guar- 
anty of truth as the solemnity of an oath; but dying declara- 
tions cannot be subjected to the other test: there is no oppor- 
tunity for cross-examination, and there is nothing to meet this 
objection and answer as an equivalent for the want of cross- 
examination : hence, the exception, in respect to dying decla- 
rations, rests solely upon the ground of public policy and the 
principle of necessity. As in many cases, the knowledge of 
the facts attending the killing, is confined to the party killed 
and the perpetrator of the crime, there is a public necessity 
for admitting dying declaration as evidence, “ in order to pre- 
serve life by bringing manslayers te justice ;” but, as the ex- 
ception can only be sustained on the ground of necessity, it is 
restricted to cases of indictment for homicide, and it is further 
restricted to the act of killing and the circumstances immedi- 
ately attending the act and forming a part of the ves geste. 
If it can be extended to a separate and distinct act, occurring 
half an hour before, it will extend to any act done the day 
before, or a week, month, or year. As soon as the limit fixed 
by absolute necessity is passed, the principle upon which the 
exception is based being exceeded, there is no longer any 
limit whatever, and dying declarations become admissible, not 
merely to prove the act of killing, but to make every homicide 
murder by proof of some old grudge. 

That the exception is restricted in the manner above stated, 
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is clear from the reason of the thing, and is settled by author- 
ity; Barfield v. Britt, (ante 41) 1 Greenleaf, sec. 156, and 
cases cited. Cowan and Hill’s notes, Phil. on Ev. Pt. 1, 610. 

The prisoner excepted on other grounds: several of them, 
we are inclined to think, are well founded, but it is not neces- 
sary to notice chem, as they may be prevented in the next trial. 


Per Ccrum. Judgment reversed and a venire de novo. 





SARAH EDNEY vs. WILLIAM BRYSON. 


An Executor may lawfully assent to a specific legacy before the debts of ‘the 
estate are paid. 

The assent of an executor to a specific legacy may, under circumstances, be 
legitimately implied. 


Acrion of rrover, for the conversion of a slave, tried before 
his Honor, Judge Saunprrs, at the Spring Term, 1855, of Ilen- 
derson Superior Court. 

The plaintiff claimed title to the slave in question, under 
the will of Asa Edney, by which, it was given to plaintiff for 
life, and, after her death, to be sold by the executor, and the 
proceeds divided among his next of kin. The testator died.in 
the spring of 1842, and the will being caveated, was not ad- 
mitted to probate till the spring of 1844. Immediately after 
the death of the testator, the plaintiff was in possession of the 
slave, claiming him under the will, and exercising acts of 
ownership over him (sometimes hiring him ont) up to the levy 
in 1849, without any claim by the executor, to wit, for about 
seven years. 

The defendant claims under a sale, by virtue of a judgment 
and execution, against the executor for a debt of the testator. 
The execution was levied in the fall of the year 1849, and the 
sale made shortly thereafter. 

It was insisted on behalf of the defendant, that it was not 
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competent for the executor to assent to legacies before the debts 
were paid. 

Again: that the executor had not assented to the legacy. 
And that, at any rate, the plaintiff was only entitled to dam- 
ages for the conversion of the life estate. 

The Court charged the jury that if the executor had assented 
to the bequest, the title of the plaintiff was established, and 
she was entitled to recover, notwithstanding the existence of 
unsatisfied debts at the time of the assent, and he left it to the 
jury upon the evidence, whether there was such an assent. 
That the measure of damages would be the value of the plain- 
tiff’s life estate. Defendant excepted. Verdict for plaintiff 
and appeal. 


Baxter, for plaintiff. 
NV. W. Woodfin and Bynum, for defendant. 


Barrie, J. An attentive examination, aided by the argu- 
ment of counsel, has not enabled us to discover any error in 
the bill of exceptions, of which the defendants have any just 
cause of complaint. An executor may, if he think proper, 
assent to a specific legacy before he has paid the debts of his 
testator, of which the case of Allston v. Foster, 1 Dev. Eq. 
337, may be cited as an instance. 

There can be no doubt that the assent of an executor toa 
specific legacy “may be legitimately implied, as well as express- 
ly proved ;” Cheshire v. Cheshire, 2 Dev. and Bat. Rep. 254. 
And the facts proved in this case were certainly proper to be 
left to the jury for that purpose; Wdcte v. White, 4 Dev. and 
Bat. Rep. 401. Whether the testimony was fully sufficient to 
justify the verdict, we have no right to inquire. If it were 
not, the Judge in the Court below, might have granted a new 
trial: but that is a matter of discretion in him, with which 
we cannot interfere. 

Upon the question of damages, the charge of the Court 


seems to us to be subtantially the same as was prayed by the 
defendants, and of course they cannot complain of it. 


Per Curiam. Judgment affirmed. 
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M. M. PLUNKETT vs. DANIEL PENNINGER. 


Where a judgment has been rendered in a County Court upon a ca. sa. bond, the 
defendant has a right to appeal to the Superior Court, and the case will be con- 
sidered de novo in that court. 


-Apreat from the Superior Court of Cabarrus, at the Spring 
Term, 1855, his Honor, Judge Man y, presiding. 

A capias ad satisfaciendum, with a bond for the appearance 
of the defendant, were returned into the County Court of Ca- 
barrus, whereupon an issue of fraud was made up, and tried 
by a jury on Tuesday of the term, which issue was found in 
favor of the defendant. On a subsequent day the defendant 
was called, and failing to appear, on motion of plaintiff’s coun- 
sel, a judgment for the debt and costs was rendered against 
him and his sureties. Afterwards, on Saturday of that term, 
the defendant appeared in open court, and moved to be per- 
mitted to take the oath for the relief of insolvent debtors, also, 
that the judgment theretofore rendered, bo set aside; both 
which motions were refused by the court, whereupon the de- 
fendant appealed to the Superior Court. 

In the Superior Court the judgment below was reversed and 
a procedendo ordered to issue, from which judgment the plain- 
tiff appealed to this Court. 


V. C. Barringer, for the plaintiff. 
II. C. Jones, tor the defendant. 


Barrie, J. After the judgment was rendered against him 
in the County Court, the defendant had an undoubted right to 
appeal from it at any time during the same term. Rev. Stat. 
ch. 4,sec.1. Tliat right was not at all affected by the attempt 
of the defendant to have it vacated in the County Court. The 
effect of the appeal was to vacate the judgment in the County 
Court, and to constitute the cause as it stood in that Court to be 
disposed of de novo in the Superior Court. In the judgment 
of the latter Court we cannot discover any error. After the 
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issues of frand were found in liis favor, the defendant had a 
right to be allowed to take the oath for the relief of insolvent 
debtors and to be then discharged, and in the order of the 
Superior Court to that effect, there is no error. This opinion 
will be certified, to the end that the Superior Court may pro- 
ceed to enforce its judgment. 


Per Curtam. Judgment affirmed. 








DOE on demise of NATHAN DRAKE AND LITTLETON PATILLO evs. 
ALEXANDER MERRILL. 


A fact, required to be proved-by a record, can only be proved by an exemplified 
copy of the record itself, and no certificate by the clerk of its substance or 
effect will do. 

Before a will can be received by our courts as having been established before a 
tribunal in another State, it must appear by the record made by such tribunal, 
that such will was judicially passed on by it. 

A devise of land, lying in this State, by a citizen of another State can have no 
validity or operation, unless it be proved by the oath of witnesses before the 
proper court in this State, to have been properly executed according to the 
laws of this State. 

Where a father, in consideration of five shiltings and love and affection for his 
daughter, makes a deed for land to her husband, and the husband, by his will, 
devises and bequeaths to his wife all the property to which he became entitled 
by his marriage with her, in lieu of her dower, (there being no express dispo- 
sition of the same in any other part of such will) it was Held that such land 


was embraced in this devise. : 


Eyectment, tried before Saunpers, Judge, at the Spring 
Term, 1855, of Henderson Superior Court. 

The plaintiffs’ lessor adduced a succession of conveyances 
from the State, through several persons, to himself, and ainongst 
them a devise from David Myers to his wife Phalby, and from 
her to himself. The questions considered by this Court arise 
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under the will aforesaid. The part of the will material to this 
case is as follows: 

“] give to my wife Phalby Myers twenty negroes, to be 
chosen from my estate, of the average value: also, a carriage 
and pair of horses, and I give and restore to her, all the prop- 
erty, of every description, to which I have become-entitled to 
by our marriage; and all and every part of the foregoing be- 
quest, I give to my said wife in lieu of dower.” ‘Tlie testator 
died in 1835, making no disposition of this land unless it 
passed by this clause. 

Phalby Myers, the devisee in the above will, was the 
daughter of William Mills, and after her intermarriage with 
David Myers, her father, the said William Mills, by a deed of 
bargain and sale, reciting that “for and in consideration of five 
shillings to me in hand paid, and loye and affection which I 
have unto.my daughter Phalby, the wife of David Myers,” 
conveyed the land in question to David Myers in fee simple. 

The widow, Phalby Myers, immediately entered into the 
possession of the land after the death of her husband, and in 
1849. conveyed it to the lessors of the plaintiff. 

The first question submitted to the eourt below, was, whether 
the land in question passed to: the said Phalby by the deed 
and devise above recited? and his Honor held that it did, and 
so instructed the jury ; to this defendant’s counsel excepted. 

The next question was, whether the will of David Myers 
was admissible as evidence in the cause, in the shape in which 
it was offered? In support of this devise a copy of the will 
of David Myers was offered, authenticated and certified, as 
follows : 

“State of South Carolina—Richland District. 

“ Before me personally appeared Judah Barrett, who being 
duly sworn, made oath that he saw David Myers sign, seal, 
publish, pronounce, and declare the foregoing instrument of 
writing to be his last will and testament, and that he was then 
of sound and disposing memory and understanding, to the 
best of this deponent’s knowledge and belief; and that he, 
with Gispard Chapman and James Chestney, at the request 
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of the testator, in his presence, and in the presence of each 
other, witnessed the due execution thereof. 
“Jvupan Barrert.” 
“Sworn to, before me, 9th of 
March, 1835. 
“James Guinyarp, Ordinary.” 


“South Carolina—Richland District. 


“J, James Guignyard, Ordinary in and for the District 
aforesaid, do hereby certify that the foregoing is a true copy 
of the original will now on file in my office: In witness 
whereof, I have hereunto set my hand and the seal of my 
office, this 6th day of August, Anno Domini, one thousand 
eight hundred and forty-nine, and the 74th year of the sove- 
reignty and independence of the United States. 


“James GuINyARD, 


“Ordinary.” [emat.] 


“ North Carolina—Henderson County. 


“JT, R. W. Allen, Clerk of the Court of Pleas and Quarter 
Sessions, September session, A. D., 1854, do hereby certify 
that the foregoing will and certificate is duly recorded in the 
will-docket of our said Court on pages 38, 39, 40, 42 and 43, 
this 16th of October, 1854, in compliance to an order of court 
made at said court, which is on the minutes of September 
Term, 1854. 

“ Certified by me, R. W. Aten, c. 0. c.” 


The defendant’s counsel objected to the introduction of this 
copy, but the Court admitted it, and defendant further ex- 
cepted. 

The statement of the case sent to this Court concludes in 
these words, “ By agreement, the several questions were re- 
served, with leave to the Court to set aside the verdict and 
enter a non-suit, if, in point of law, the evidence was incom- 
petent, and ought not to be received; the Court however, pro 
Jorma, refused to set aside the verdict, and gave judgment for 
the plaintiff; with which judgment the defendant being dis- 
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satisfied, prayed an appeal to the Supreme Court, and the 
same is allowed.” 


N. W. Woodfin, Bynum and Edney, for plaintiff. 
Bazter, for defendant. 


Pearson, J. Prior to the year 1803, William Mills was in 
possession of the land in question, claiming under Spruce 
McKay: in that year, Mills executed a deed to David Myers, 
his son-in-law, conveying the land to him in fee simple, in con- 
sideration of jive shillings and love and affection for his 
daughter Phalby, wife of the said Myers. Myers held pos- 
session until his death in 1835: his will contains this clause: 
“T give to my wife Phalby, twenty negroes, a carriage and 
pair of horses, and J give and restore to her, all the property of 
every description to which I have become entitled by our mar- 
riage: and all and every part of the foregoing bequest, I 
give to my wife in lieu of dower.” 

The will contains bequests and devises of negroes, land, 
&ec., to his several children and grand-children, but makes no 
express disposition of the land in controversy, unless it be 
embraced in the above recited clause: The widow took pos- 
session of the land and held it until 1849, when she conveyed 
to the lessors of the plaintiff. 

His Honor was of opinion, that the above recited clause 
embraced the land in controversy. For this the defendant 
excepts. We concur with his Honor. The words “by our 
marriage,” taken by themselves in their ordinary sense, would 
seem to be synonymous with “in consequence of,” “ by rea- 
son of,” “on account of” our marriage. The land in contro- 
versy, was conveyed to Myers in consequence, or on account 
of his marriage. That is clear: for the deed sets out as its 
consideration, the fact, that his wife is the daughter of the 
donor, and the consideration of five shillings, is a mere nomi- 
nal one, for the purpose of raising a use, so as to give effect to 
the deed as a “ bargain and sale,” 

But the words do not stand alone, and the inference, that 
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they were intended to have a broad and liberal meaning, is con- 
firmed by the connection in which they are used, and by these 
facts: If the land is not embraced, the will makes no express 
dispesition of it—it is left to fall into the residuary clause, 
the office of which, usually is, to convey small or evntingent 
matters that may have been overlooked, and not to pass large 
and valuable tracts of land: this provision for the wife is ex- 
pressed to be in lieu of dower: there is no proof that the tes- 
tator became entitled to any property whatever jure mariti 
er by marriage; taking the words in the narrow and restricted 
meaning contended for by defendant’s counsel, this does not 
conform to or chime in with the words, “ all the property of 
every description,” or with the idea of giving all and every 
part as a compensation for the wife’s dower. 

The defendant objected to the introduction of the copy of 
the supposed will, on the ground that its execution was not 
proved; ist. Because there is no sufficient evidence that the 
will, and the affidavits taken by the ordinary in South Caro- 
lina, were exhibited to the County Court of Jlenderson, 
allowed and ordered to be recorded. 2nd. JamesS. Guinyard, 
before whom a person, whose name is set out as one of the 
subscribing witnesses to the said will, personally appeared, 
and made the affidavit which he certifies, and before whoin 
two persons, whose names are set out as subscribing witnesses 
to the codicil, personally appeared and made the affidavit 
which he certifies, did not (supposing him to have jurisdiction 
and his identity to be established) judicially pass upon, decide, 
or declare the fact to be, that the paper writing was duly 
proved by the affidavits aforesaid so as to be the will of David 
Myers. 38rd. As a devise of land, situate in this State, its due 
execution according to the laws of this State, must be proved 
by the oaths of the witnesses taken before the proper court 
in this State, and cannot be established by affidavits taken be- 
fore an ordinary in South Carolina. 

Each one of these grounds supports the objection to. the 
evidence: Ist. The Clerk of Henderson County Court certi- 
fies “that the foregoing will and certificate is duly recorded 
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in compliance to an order of court, made at said court, which 
is on the minutes of September term, 1854.” The fact that 
the will and affidavits were “exhibited, allowed, and ordered 
to be recorded” by the County Court of Henderson, can only 
be proved by an exemplification or certified copy of the record ; 
the recital, or reference made to the minute docket as con- 
taining an order that the will be recorded, is manifestly not 
proper evidence in regard to the matters necessary to be 
proved. 

2nd. In 1835, Guinyard takes the affidavit of certain indi- 
viduals whose names are set out as subscribing witnesses. In 
1849, he certifies, under his hand and seal of office, as ordi- 
nary, that a paper writing is “a true copy of the original will 
now on file in my office.” There does not appear to have 
been any judicial proceeding before him in regard to the will. 

3rd. The question is as to the mode of proving the execu- 
tion of a devise of land situate in this State, by an inhabitant 
of another State, which devise is contained in a will that has 
been admitted to probate in the courts of the domicil. 

There is a marked and well settled distinction between a 
will of personal property ahd a devise. Personal property is 
supposed to attend the person, and although in this State, it is 
presumed to be in the possession of the owner at his domicil 
for the purpose of devolytion, in the event of his death, to 
those who are entitled to it according to the law of the country 
of the domicil, this fiction is acted on by the comity of na- 
tions, and according to it, a will execited and proved in 
pursuance to the law of the domicil is held by our courts, 
when offered for probate here, to be valid, and is admitted to 
probate, although not executed and proved in the manner re- 
quired by our law in regard to the will of one domiciled here, 
our law adopting in respect to it, the law of the domicil. _A/- 
vany Vv. Powell, 2 Jones’ Eq.,51. In regard to real estate, this 
doctrine, based upon the comity of nations, has no application, 
and its devolution and transfer must be according to the law 
of the country where it is situate ; consequently, although a 
will of the citizen of another State, which contains a bequest 


24 
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of personal property, and a devise of land situate here, may 
be admitted to probate and will be held valid, in regard tothe 
personal property, in accordance to the law of the domicil, 
yet, in regard to the land, it can only operate as a devise upon 
proof made before our Courts, that it was executed with the 
solemnities, and in the manner, required by our law. 

In England, the probate of wills of personal property, is 
made before the ordinary ; if the instrument also contains a 
devise of real estate, such probate before the ordinary has no 
effect in regard to the devise, and the execution of the instru- 
ment as a devise, must be proved before a jury, upon an issue 
involving the question of title, in the same way as the execu- 
tion of a deed, or other conveyance of land is proved. 

By the Act of 1777, Rev. Stat. ch. 122, sec. 4, the Court of 
Pleas and Quarter Sessions are empowered to take the probate 
of wills in respeet to personal property. By the Act of 1784, 

tev. Stat. ch. 122, sec. 9, it is provided, “all probates of wills 
in the County Courts shall be sufficient testimony for the de- 
vise of real estate, &c.,” with a proviso for the production of 
the original will, upon the suggestion of any fraud in obtaining 
its execution, &c., before the Court, where any suit is depend- 
ing, &c., in reference to the land. By the Act of 1835, Rev. 
' Stat. ch. 122, sec. 7, itis provided, where a will has been made 
out of the State, disposing of land situate within the State, 
the court of pleas and quarter sessions, before which the will 
is offered for probate, may issue commissions and take the ex- 
amination of witnesses touching its execution, &c.: Under 
this Act it was necessary to have the original will before the 
Court. Where the will, executed in another State, or country, 
contained bequests and devises of personal and real estate, 
situate there, and also bequests and devises of real estate sit- 
uate here, it was found inconvenient, and oftentimes impossible 
to produce the original paper before our Courts; in conse- 
quence thereof, it is provided by the Act of 1844, ch. 83, sec. & 
“where any will made by a citizen of any other State, or coun- 
try, shall have been, or shall be, duly proven in such State or 
country, according to the laws thereof, @ copy of such will duly 








AUGUST TERM, 1855. 375 








Drake vs. Merrill. 





certified, &c., when exhibited before the Court of Pleas and 
Quarter Sessions, shall be by such Court allowed, filed and re- 
corded, &c.” “Provided, that when such will contains any devise 
of land, situate in this State, such devise shall not have any val- 
idity, or operation, unless said will shall have been executed 
according to the law of this State, and the Court in which the 
same may be exhibited, shall have power to issue commissions 
for taking proof touching the execution thereof, to make up 
an issue, &c., and to take all other proceedings according to 
law, and the course of the Court in like cases.” 

Thus, it is seen, that a devise of land situate in this State, 
can have no validity or operation, unless it be executed and 
proven by the oath of witnesses, before the proper court in 
this State; a probate in the court of any other State or country, 
to the contrary notwithstanding; to this end, the Act of 1835 
authorises the court to issue commissions to take the deposi- 
tions of witnesses; and the Act of 1844 allows a certified 
copy, in certain cases, to be exhibited for probate in place of 
the original. 

It follows that the paper, purporting to be a copy of the sup- 
posed will of David Myers, ought not to have been received 
as evidence. 

We have discussed the several grounds upon which the ob- 
jection to the admissibility of the evidence is based, the more 
fully, because the subject has not been heretofore presented 
for the consideration of this Court. In Ward v. Hearne, Busb. 
Rep. 184, the Acts of 1784 and 1835 and of 1844 are exam- 
ined and discussed, but it was not necessary to notice the dis- 
tinction between the provisions, in regard to the probate of 
wills respecting personal property, and wills containing devises 
of land. 

- The plaintiff’s counsel insisted that a certified copy of the 
will could be read, independently of any action of the county 
courts, under the provisions of the Act of 1802, ch. 44, sec. 8. 
It is sufficient to say the paper was not offered for probate in 
the courts of this State, until after the passage of the Act of 
1844: and if the Act of 1802 admits of the broad construe- 
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tion contended for, it is superseded and repealed by the Act 
of 1844, so far as the two Acts make provision for the same 
case and cover the same ground. 

We are not however to be understood as assenting to the 
proposition that the Act of 1802 had this broad meaning, and 
sweeping operation. If adeed executed by a citizen of South 
Carolina contains a tract of land situated in this State, and 
also a tract situated in that State, and the deed is admitted to 
probate, recorded, registered, or enrqlled there, according to 
law, such action is only guoad the tract situate in that State, 
and before it can be read in evidence here, it must be proven 
and registered in the manner prescribed in our own Act of 1776: 
So if a will executed by a citizen of South Carolina disposes 
of personal property there, and also contains a devise of land 
in this State, although under the act of 1802, the probate be- 
fore an ordinary there, will be considered sufficient here, in 
respect to personal estate, Anight v. Wall, 2 Dev. and Bat. 
125, yet it will not be considered as having been proven there 
quoap the land situate here, and it cannot operate as a devise 
of the land situate here, until it is proven in the manner pre- 
scribed by our Statutes; or is proven before the County Court, 
or before a jury trying an issue involving the question of title 
as at common law. 

Plaintiff’s counsel also insisted that as adverse possession 
was held by Mrs. Myers for more than seven years, the will, 
if not proven so as to give it operation as a devise, would be 
color of title. The objection is to the competency of the evi- 
detice; and it is the plaintiff’s misfortune not to be able to 
prove the execution of the supposed will. In the absence of 
such proof, the existence of a will cannot be assumed for the 
purpose of making it color of title, or for any other purpose. 
The fact not being proved, does not exist according to the 
maxim “de non apparentibus et de non existentibus eadem est 
ratio ;” so the point as a color of title is not presented. 

Owing to the manner in which the case, sent to this Court, 
is stated by his Honor, we had some difficulty in deciding 
whether the effect of the error is to entitle the defendant to a 
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venire de novo, which is the usual result of a successful objec- 
tion to the ruling of the Court below, or to give him a right to 
ask for a judgment of non-suit, so as to entitle him to recover 
his costs, and go without day. The latter position is put on 
the ground of a special agreement to this effect. His Honor 
says, “by agreement, the several questions were reserved, 
with leave to the Court to set aside the verdict, and enter a 
non-suit, if, in point of law, the evidence was incompetent.” 
The meaning seems to be, that a non-suit should be entered, 
if the Judge should afterwards come to the conclusion that 
the evidence was incompetent. Ilis Honor refused to set aside 
the verdict and enter a non-sutt, in other words, he held that 
the evidence was competent; for this the defendant excepts. 
We are to presume that the object of the agreement was to 
put the parties in the same condition as if the Judge had, in 
the progress of the trial, made a decision in accordance to the 
opinion which he should ultimately arrive at: if so, then we 
are to take it as if the Judge had admitted the evidence; to 
this the defendant excepts, and therefore moves for a venire 
de novo. There is error, and there must be a venire de novo. 


Per Curiam. Judgment reversed. 








STATE on rel. of J. J. EVANS vs. TILMAN BLALOCK et al. 


A sheriff is liable on his official bond for the non-payment of a judgment obtained 
against him on a sci. fa. to subject him as special bail, for not having taken a 
bail bond from the defendant in a writ executed by him. 


Action of pest on the official bond of a sheriff, tried before 
his Honor Judge Sacnprers, at the Spring Term, 1855, of 
Yancy Superior Court. 

The suit was brought against the defendants as the sureties 
of Thomas Wilson, sheriff of Yancy county, upon his official 
bond. The plaintiff assigned for breach of the conditions of 
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the bond, that the plaintiff had sued a writ against Abner 
Ifoleomb and Henry S. Holcomb, directed to said Wilson as 
sheriff of Yancy, who executed the same, but failed to take 
bail bonds for their appearance, whereby he became special 
bail for the Holeombs: that a judgment was obtained by the 
plaintiffs against the Holcombs, upon which a ca. sa. issued, 
which was returned “ not to be found ;” that a sci. fa. issued 
against Wilson, the sheriff, as special bail of the Holeombs, 
and a judgment thereon rendered against him for the debt and 
costs, and that the said sheriff has failed to pay such judg- 
ment. The evidence in the case fully supported these allega- 
tions, but the defendants’ counsel contended that they did not 
make out a cause of action, and called upon his Honor so tg 
instruct the jury: this his Honor refused, and told the jury, 
that if the facts alleged by the plaintiff were proved to their 
satisfaction, the plaintiff was entitled to recover. Defendant 
excepted. Verdict for plaintiff. Judgment and appeal. 


J. W. Woodfin and Edney, for plaintiff. 
Avery and Gaither, for defendants. 


Nasu, C. J. The action is brought on the official bond of 
Thomas Wilson, as sheriff of Yancy county. The defendants are 
sureties on the bond. The only question submitted to us is, 
whether the defendants, as sureties, are answerable for the 
neglect of Wilson in not taking a bail bond from a defendant 
whom he had arrested under a writ issued at the instance of 
the present relator. The relator had issued a writ against 
Abner Holcomb and Henry S. Holcomb, returnable to the 
County Court of Yancy, tested the 23d of April, 1840, which 
was placed in the hands of Thomas Wilson, the sheriff, and 
was by him duly exeeuted. No bail bond was taken. At 
January term, 1844, of said Court, a judgment was rendered 
against the defendants, the Holcombs, in favor of the plaintiff; 
on this judgment a ca. sa. issued against the defendants, which 
was returned “not found.” A scire facias was then issued 
against the sheriff, Wilson, as special bail, and at Fall term, 
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1848, a judgment was rendered against him, and this action 
was commenced the 15th of December, 1851. 

Upon this state of facts, the defendants contended that they 
were not liable to the action. His Honor was of a different 
opinion, and so charged the jury. In this opinion we concur. 
It is the duty of a sheriff when he executes a writ, to take a 
bail bond from the defendant and return it with the writ to 
the proper court; if he does not, the law declares him to be 
special bail, and for this neglect, his sureties on his bond are 
liable to the party injured. This principle issettled by the case, 
the Governor, de. v. Montford and others, 1 Ire. 155. That 
was an action of debt on the official bond of Brice Fonville, 
as sheriff of Onslow, against the defendants, his sureties. The 
sheriff had neglected to return an execution which had been 
duly placed in his hands, for which he was amerced at the in- 
stance of the plaintiff in the execution, and the action was 
against the sureties, to subject them to the payment of the 
amercement. In their opinion, the Court say, “the bond of a 
sheriff would not, in itself, oblige the sureties to answer amerce- 
ments and fines on their principal, but the Act of 1829, chap. 
33 Rev. Stat., ch. 109s. 15, makes them, by express enact- 
ment, liable for them -as for other deficiencies in the official 
duty of the sheriff.” Here it is seen, that it was the official 
duty of the sheriff, Wilson, to have taken a bail bond which 
he omitted to do. 


Per Curram. There is no error in the judgment below 
and it is affirmed. 








STATE on rel. of J. R. SILER et al. ve. ELI McKEE et al. 


To render a Sheriff liable for the escape of an insolvent, surrendered in open 
Court, it is necessary to show that such insolvent was committed to the Sheriff's 
custody by an order of the Court. A mere prayer to that effect will not be 
sufficient. 

Action of pest on the official bond of the Sheriff, tried be- 


fore his Honor, Judge Saunpers, at the Superior Court of 
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Macon county, Spring Term, 1855. Judgment for the plaintiff 
and appeal. 
The facts are recited in the opinion of the Court. 


NV. W. Woodfin and J. W. Woodfin, for plaintiff. 
Baater and Gaither, for defendants. 


Barrie, J. Upon the trial, the defendants urged several 
objections against the right of the plaintiff to recover: but 
upon which of them his Honor gave judgment, the record does 
not show. There is one, which is so plainly fatal to the action, 
that it is unnecessary to consider any other. The record of 
the proceedings against J. M. Angel, does not exhibit any 
order of the County Court committing him to the custody of 
the sheriff, and withont such order, the sheriff certainly had 
no authority to arrest or detain him. The only entry which is 
relied upon as an order, is, that “John M. Angel came into 
Court and surrendered himself in open court, in discharge of 
his security, and was prayed into custody of the sheriff.” A 
prayer made, is by no means a prayer answered, and where 
the liberty of the citizen is concerned, we cannot infer that 
the court did what it was asked todo. As without such order, 
the sheriff had no right to arrest and detain the party, his 
subsequent arrest and discharge of him, after taking a bond 
with an insolvent surety from him, could not alter his responsi- 
bility, and make him and his sureties liable for an escape. 
The debtor was never lawfully in his custody, and in such a 
case, no act, or admission, of his, could make him liable 
to an action for an escape. If an officer seize a debtor upon 
a defective precept, intended to be a ca. sa., and afterwards 
permit him to go at large, he cannot be held responsible for 
an escape, as was decided many years ago in the case of Walker 
v. Vick, 2 Dev. and Bat. Rep. 99, much less can he be made 
liable where there is no precept or order of the Court to author- 
ize the arrest and detention of the debtor. 


Per Curram. The judgment is affirmed. 
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B. R. DUNLAP, EX’R, vs. JOHN J. HALES. 


Where an infant, who was sued on a note given for two old slaves, after he comes 
of age proposes, in writing, to give them back and pay half of the note, and 
adds, “if they will not accept of the above offer I will have to pay them I 
suppose, but I shall do so at my convenience, as it will be nothing less than a 
free gift on my part,” it was Held that this was no such new promise as would 
avoid the plea of infancy. 


Action of pest, on a sealed note, tried before Manty, Judge, 
at the Spring Term, 1855, of Union. Superior Court. 

The defendant pleaded infancy, and the plaintiff relied on 
the replitation of a new promise after he came of age. 

The sole question in the case was, whether the following 
letter was sufticient to establish the replication: 

“The legatees of Uncle E. holds against me a note to the 
amount of four hundred dollars, for two old negroes not worth 
ten cents. I will give them two hundred dollars to take them 
back, as they will not hire for anything, and they are always 
sick. If they will not accept of the above offer, I will have 
to pay them I suppose, but I shall do so at my convenience, as 
it will be nothing less than a free gift on my part, the negroes 
being entirely valueless. I will be in N. C. next fall and will 
try to settle the business.” 

Upon committing the case to the jury, his Honor gave it as 
his opinion, that the plaintiff was not entitled to recover, for 
which plaintiff excepted. Verdict for the defendant, and ap- 
peal to this Court. 


No Counsel, for the plaintiff. 
Osborne and Lowrie, for the defendant. 


Nasu, C. J. The case comes before us under the plea of 
infancy: the action is to recover from the defendant a sum of 
money alleged to be due to the plaintiff’s testator by bond; 
the defendant relied on the plea of infancy, which was estab- 
lished, and the plaintiff on a promise to pay the debt by the 
defendant made after arriving at full age. To support his 
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replication, the plaintiff gave in evidence a letter written by 
the defendant after his arriving at the age of twenty-one years. 
This letter does not sustain the replication. The distinction 
between an acknowledgment which would take a case out of 
the operation of the Statute of limitations, and one which 
would repel the plea of infancy, was established at an early 
period. While in the books it was held that the slightest ac- 
knowledgment was sufficient for the former purpose, nothing 
but an express promise, made after reaching maturity, would 
deprive an infant of the protection thrown around him by the 
law. 2 Esp. Rep. 628: Alewander v. Hutchison, 2 Hawks 535. 
This distinction is founded in good sense: for although there 
is, under recent decisions of our Courts, less difference between 
the promise, or acknowledgment, necessary to take a case out 
of the operation of the Statute, and one needed to repel the 
plea of infancy ; in other words, though the former has grad- 
ually approximated the latter, there has been, from the earliest 
decision, no change in the promise of the latter to have the 
effect of depriving him of the plea of infancy. The promise 
must be express, voluntary, and with a full knowledge that 
the party making it is not bound by law to pay the original 
obligation. Chief-Justice Taytor in Hutchison’s case observes, 
“whether an infant be under a moral obligation to pay a debt, 
must depend on the circumstances under which the contract 
was made; and if it can be clearly collected from them, that 
advantage has been taken of his inexperience, for the purpose 
of imposing on him, he may very justly shelter himself under 
his privilege.” But be the moral obligation what it may, the 
nature of the promise, to bind him, is the same. The defend- 
ant in writing the letter relied on by the plaintiff, seems to 
have been fully apprised of the position he occupied; he had 
the whip-hand, and does not appear to have been willing to 
surrender it: he nowhere in his letter promises to pay the note 
now sued: on the contrary, his words are, after offering to the 
plaintiff that he should take back the negroes, for the purchase 
of whom the note, or bond, was given, upon receiving from him 
$200, he says “if they will not accept of the proposition I 
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will have to pay for them J suppose, but I shall do so at my 
convenience, as it will be nothing less than a free gift on my 
part, the negroes being entirely valueless.” Now this, so far 
from being, on the part of the defendant, an express promise 
to pay the bond or note, is simply an acknowledgment that 
he made the purchase and gave the note or bond, coupled 
with a declaration that if he does pay it, it will be a gift of so 
much money, to be given by him when he chooses. This let- 
ter, under the modern decisions of our Courts, would scarcely 
be considered sufficient to take a simple contract debt out of 
the operation of the Statute of limitations, certainly not, in an 
action upon a speciality debt, where the action is on a new 
promise. 


Per Curiam. Judgment affirmed. 





ROBT. B. CHAMBERS by his next friend vs. ALLEN WHITE. 


In an action for words spoken, charging the plaintiff with the commission of a 
crime, it is not necessary for the plaintiff to aver or prove that he was physi- 
cally able to commit the crime. 


AcTION ON THE CASE for sLANDER, tried before Saunpers, 
Judge, at the Spring Term, 1855, of Madison Superior Court. 

The words complained of in the declaration, charged the 
plaintiff, a boy under fourteen years of age, with bestiality, 
and in his instructions to the jury lis Honor charged, that 
they were not only to be satisfied that the words were spoken, 
but that the plaintiff was physically capable of committing the 


crime. 
In deference to this opinion of his Honor, the plaintiff took 


a non-suit and appealed to the Supreme Court. 


NV. W. Woodfin and J. W. Woodfin, for plaintiff. 
Gaither and Baxter, for defendant. 


Pearson, J. His Honor charged “that the jury had not 
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only to be satisfied of the speaking of the words, but that the 
plaintiff was physically capable of committing the crime; that 
is, was fourteen years of age:” for this the plaintiff excepts. 
There is error. There is no averment in the declaration, 
of the plaintiff’s age or physical ability to commit the crime. 
The averment is, that the defendant charged hii with its com- 
mission; a party is never bound to prove more than it is 
necessary for him to aver. 

Had the words spoken by the defendant conveyed the idea, 
that the plaintiff was not physically capable of committing 
the crime, he would not have had a cause of action; as if the 
defendant when he made the charge had added, “ and but for 
his being under the age of fourteen, his life would pay for it :” 
because this explains away the legal effect of the charge, and 
relieves the plaintiff from all fear or apprehension of his being 
prosecuted, which is the gound for making words, charging 
the commission of an infamous crime, actionable, without proof 
of special damage. We suppose his Honor, in coming to the 
conclusion, that the plaintiff must prove that he was fourteen 
years of age, and physically capable of committing the crime,, 
had some vague reference to this doctrine, and did not attend — 
to the distinction between words which positively charge the 
coMmission of a crime, and words which explain away the 
charge, and show that in fact no crime had been committed ; 
so as not to subject the party to any fear or apprehension of 
& prosecution. 

In Sugart v. Carter, 1 Dev. and Bat. 8, it is held, that.the 
plaintiff may recover for words charging murder, although 
the defendant on the trial shows that the person alleged to 
have been killed is still alive. This case is in point; for it 
was physically impossible for the crime to have been commit- 
ted: but that fact was not made known at the time the words 
were spoken, and proof of it on the trial, was not allowed to 
defeat the action, because the injury had already been inflict- 
ed. The “actionable quality of words must depend upon the 
fact whether the hearers were aware that the person alleged 
to be murdered was really alive.” 
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McDonald v. Murchison, 1 Dev. Rep. 7, is also in point: 
in an action for words, charging the plaintiff with perjury in 
a particular suit, he is not bound to produce the record of that 
suit, because his declaration does not aver its existence, and it 
makes no difference whether there ever was any such a suit or 
not; as the words make a positive charge of the commission of 
a crime, and it is not necessary for the plaintiff to produce the 
record, in order to show that the commission of the crime was 
physically possible. 


Per Curram. Venire de novo. 





CHARLES HENSON vs. ROBERT KING. 


Evidence given before a jury, to contradict a witness, and which is only compe- 
tent for that purpose, ought not to be left to them by the Court as tending to 
establish the main allegations of the issue. 


Action ON THE CASE for A FALSE WARRANTY and for a DECEIT, 
tried before his Honor Judge Saunpers, at the last Superior 
Court of Cabarrus. 


Wilson, for plaintiff. 
Barringer, for defendant. 


Nasu, C. J. The action is in case for a false warranty, and 
a fraud, in the sale of a horse. No exception is taken as to 
the principles of law governing the case, as by the Court stated 
to the jury; but the exception is to the charge upon the evi- 
dence. The fraud alleged against the defendant was, that the 
eyes of the horse transferred by him to the plaintiff, were un- 
sound within his knowledge, at the time of the sale. Most of 
the controversy turned upon the scienter. The defendant in- 
troduced a witness by the name of Black, who swore that the 
defendant sent him for the horse when he first traded for her, 
that he brought her home on Saturday, and defendant sold her 
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to plaintiff on the following Monday, and that he, witness, did 
not believe her eyes were unsound. He was then asked by 
the plaintiff’s counsel if he had not, on a certain occasion, 
said to one Weddington, that he (witness) had advised the de- 
fendant to sell the mare, because he thought her eyes un- 
sound—that the defendant asked $125, and he advised him to 
take $100?” The witness stated he recollected having no such 
conversation. Weddington was then called by the plaintiff, 
who swore that Black had told him, he had advised the de- 
fendant to sell the mare, because her eyes were not good ; that 
the defendant asked for her $125, and he advised him to take 
$100. Black being called back, reiterated his former state- 
ment, and that he never had any such conversation with Wed- 
dington ; that he never told the defendant that the mare’s eyes 
were defective: that he had never believed they were. 

In commenting on this testimony after stating it to the jury, 
his Honor observes, “ these witnesses being admitted to be 
respectable, it was the duty of the jury to reconcile the tes- 
timony if they could: the one swore affirmatively to the fact 
of the conversation, the other negatively, that he had no recol- 
lection of it. The Court then leaves the testimony of these 
witnesses, without directing the attention of the jury to the 
legitimate effect of the discrepancy. The only effect the tes- 
timony of Weddington could properly have, was to discredit 
Black, but it was no evidence in itself to show that the de- 
fendant knew of the unsoundness of the horse’s eyes, and the 
charge places it before the jury as evidence upon the point 
in issue. Stated as it was, it must have misled the jury: for, 
take away the testimony of Weddington, and there is none to 
show that the defendant knew that the eyes of the mare were 
unsound, if the fact were so. The jury, therefore, were mis- 
directed as to the effect of the testimony of Weddington, and 
for this error there must be a venire de novo. 


Per Cur. Judgment reversed. 














AUGUST TERM, 1855. 387 





County Court of Mecklenburg vs. Bissell. 





COUNTY COURT OF MECKLENBURG vs. ED. H. BISSELL. 


A County Court upon its own mere motion can institute and’ carry on proceed- 
ings to revoke letters testamentary, which they believe have irregularly issued. 


Tis was an APPEAL from the Superior Court of Mecklen- 
burg, Many, Judge presiding, which had been carried to 
that Court from the County Court of that county. 

William S. Miller qualified, and at a subsequent term, Ed- 
ward H. Bissell also qualified, as executor to the last will and 
testament of J. H. Bissell. 

An order to show cause was made by the County Court, 
which was duly served and returned, and upon argument of 
counsel on the respective sides, the Court adjudged that the 
letters testamentary which had issued to Edward H. Bissell 
on the estate of John H. Bissell, be revoked. 

From this judgment the said Edward H. Bissell prayed and 
obtained an appeal to the Superior Court, and in that Court 
the following clauses of the last will and testament of John 
Humphrey Bissell, were adduced and relied on by the parties 
respectively in support of their views: “In order to render 
most available my property, or proceeds thereof, I make and 
appoint the said E. H. Bissell sole executor, unless William 
S. Miller, Esq., wishes to act jointly, or in case of the death 
of-the said E. H. Bissell, I advise that William 8S. Miller 
would act; and I authorise him or them to take possession 
and sell, &c.” 

Afterwards he made and published the following codicil : 
“T have made William S. Miller my sole executor: the will 
is with Edward, in Charlotte.”. Again; “I revoke any part 
of my former will that may be inconsistent with this arrange- 
ment, except the discontinuance of Edward as my executor; I 
have never entertained the smallest unkindness to Edward or 
Henry.” © 

The case being considered by his Honor below, the Court 
approved and confirmed the judgment of the County Court, 
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ordering the revocation of the letters testamentary to Edward 
II. Bissell, from which judgment he appealed to this Court. 


Wilson and Osborne, for the plaintiff. 
Boyden, for the defendant. 


Nasu, C.J. The proceedings in this case were instituted 
by the County Court of Mecklenburg to revoke letters testa- 
mentary, granted by it at a previous term, to the defendant 
upon the will of Humphrey Bissell, deceased. By his will 
the testator appointed the defendant, E. H. Bissell, together 
with William 8. Miller, his executors ; the will was published 
in , and subsequently the testator made a codicil, wherein 
he appointed William §. Miller his sole executor. In the 
codicil is this clause, “ I revoke any part of my former will 
that may be inconsistent with this arrangement, except the 
discontinuance of Edward as my executor.” The will was 
proved by William S. Miller, and letters granted to him; ata 
subsequent term, E. II. Bissell applied for letters testamentary 
which were granted to him. It does not appear that any per- 
son, claiming an interest in the. estate of Humphrey Bissell, 
had moved in this matter, but that the proceedings were insti- 
tuted by thesCounty Court mero motu. The sole question 
upon which our opinion has been required is, as to the power 
of the Court to move in the matter without the application of 
some person claiming an interest in the property; in other 
words, whether the County Court, having discovered that the 
letters testamentary had been irregularly granted to the de- 
fendant, has the power to revoke them, without incitement 
thereto by any one. His Honor below decided that they had, 
and in this wé concur. 

Proceedings in the probate of wills, are in rem, there are, 
strictly speaking, no parties—no plaintiff and no defendant: 
The issue to try the validity of the will is made up by the 
Court, or under its direction. The whole proceeditig is under 
the judicial control of the Court. Here, by the codicil to the 
will of Humphrey Bissell, William 8. Miller is appointed, in 
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express terms, sole executor; and that his meaning may be 
not misunderstood, he revokes any part of his will which is 
inconsistent with this arrangement. Now, to suppose that hie 
intended that the defendant should continue in the appoint- 
ment made by his will, is entirely inconsistent with the sole 
appointment of William S. Miller, and the will, in that view, 
is inconsistent with the codicil. That he did not intend the 
exception in the codicil to have that effect, is evident from the 
apology to the defendant, which immediately follows the ex- 
ception. Desides, lie uses the word arrangement not devises 
or legacies. We are of opinion that there is no error in the 
judgment of the Superior Court, which is hereby affirmed. 


Per Crnriam. Judgment atiirmed. 


STEPHEN MONDAY AND WM. H. ROANE rs. J. R. SILER. 


An action of assumpsit fur money had and received, will not lie in favor of the 
equitable owner of a chose in action against a legal owner who has received 


the money on it. 


Action of assumpsrr, tried befure Saunprrs, Judge, at the 
last Spring Term of Macon Superior Court. The suit was 
brought for money collected upon a note, due by J. M. Bryson 
for $150, dated December, 1851, payable to Jolin Baxter, as- 
signed by Daxter on 10th March, 1852, to J. R. Mounce, and 
hy him to Jesse R. Siler, the defendant, by whom the amount 
was collected. 

The plaintiffs produeed a deed in trust conveying the effects 
of J. Rt. Mounce to them for certain purposes, and they con- 
tended that by it the equity in this note passed to them, and 
that the defendant, having got the money, was liable to them in 
this action. They showed that they had given notice to the 
debror, as well as to the defendant, previously to the note’s 
being collected, furbidding its payment to defendant. 

His Honor charged the jury, that on this state of facts, the 


— 
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plaintiff was entitled to recover. Defendant excepted. Ver- 
dict for plaintiff. Judgment and appeal. 


WV. W. Woodjin, J. W. Woodfin and Gaither, for plaintiffs. 
Bazater, for defendant. 


Barrie, J. We cannot concur in the opinion expressed by 
his Honor in the Court below. He was misled, no doubt, by 
what has been often said of the action of assumpsit for money 
had and received—that it was in the nature of a billin Equity, 
and would lie wherever the defendant had received money 
which he could notin equity and good conscience retain from 
the plaintiff. That may be trne, wherever the defendant 
himself has not the Zegad title to the money, but cannot apply 
to acase where the plaintiff is only the equitable, while the 
defendant is the legal owner of the sum received. To permit 
a recovery at law, in such a case, would be confounding the 
distinctive jurisdictions of the Courts of Law and Equity. 
Accordingly it was decided in the case of Smith v. Gray, 1 
Dev. and Bat. Rep. 42, that where a person who was entitled 
to a distributive share in an estate, assigned it to the plaintiff, 
and afterwards collected and used it himself, assumpsit for 
money had and received, would not lie against him by the as- 
signee. ‘ Whatever operation,” say the Court, “the assign- 
ment may have in Equity, at Law it did not transfer a title to 
the distributive share, nor to the money decreed upon it. At 
Law it could operate only as authority to the plaintiff to col- 
lect the money, and perhaps justify him in retaining it after it 
should have been collected. When therefore, the defendant 
received the money, he received what in Law belonged to 
him, and we do not see therefore how the law can infer, upon 
this receipt, an undertaking to pay over the money to the 
plaintiff.” 

This reasoning applies directly to the case before us; the 
deed executed by Mounce to the plaintiffs, transferred to them 
the equitable title only in the promissory note in question, 
while his endorsement of it passed the legal title to the de- 
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fendant. When, therefore, the latter collected the money from 
the maker of the note, he received that, to which in law he 
was entitled, and the law will not infer an undertaking by 
him to pay it over to the plaintiffs. The case of Z/oke v. Cur- 
ter, 12 Ire. Rep. 824, to which we were referred by the coun- 
sel for the plaintiffs, decides nothing in opposition to this prin- 
ciple. It holds that if an agent of the equitable owner of a 
chose in action receive the money, he may be sued in assump- 
sit by the latter for it, and that he is not protected from the 
suit by paying over the money to the legal owner; but it does 
not decide, and there is nothing in it which goes to show, that 
assumpsit for the money had and received could be sustained 
against such legal owner. 


Per Cerra. The judgment is reversed and a 
venire de novo awarded. 








HOLMESLY vs. HOGUE. 


In a question of a fraudulent conveyance of a slave the plaintiff may go into the 
particulars of a trade for land, and a modification of that trade afterwards, in 
order toshow that he was a creditor. 

It is not competent for a creditor, in order to establish the fraud in question, to 
show that the debtor had made a fraudulent transfer of other property to 
another person. 


Action of rrover to recover the value of a slave, tried before 
his Honor, Judge Saunpers, at the last Spring Term of Cleave- 
land Superior Court. 


Guion and Lander, for plaintiff. 
Baa«ter and Toke, for defendant. 


Nasu, C. J. We are notsure that we have been able rightly 
to understand the case sent us in this record, or the intended 
bearing of the testimony excepted to. This obscurity may be 
the effect of haste in drawing up the exceptions, (which should 
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ever present the point in contest with clearness and brevity,) 
or of imperfect chirography, rendering it sometitnes impossi- 
ble to read or transcribe it. To whatever cause it may be 
owing, we have had much difficulty in satisfying ourselves 
that we have arrived at a just conclusion in endeavoring to 
read the case. 

The action is in case for the recovery of a negro woman 
Esther. The plaintiff purchased the negro from one Joseph 
ITardin: his bill of sale is dated on 12th of July, 1853, and 
the defendant caused an execution to be levied on her on 14th 
July, 1853, under which she was sold. In this execution the 
present defendant was the plaintiff, and to justify his proceed- 
ings, alleged that the sale to the plaintiff was void, being nade 


D 


to defraud the creditors of Ilardin, of whom he was one. To 
make out his defense on this point, he gave in evidence several 
notes, executed by Ilardin to himself, on one of which, a judg- 
ment had been obtained, and on which the execution above 
referred to was issued; and to show, as we presume, that the 
note was a bona fide one, and for a valuable consideration, he 
was permitted by his Honor to prove that he had, in March 
preceding, taken from Joseph Hardin a deed for a tract of 
land for 330 acres, one hundred of which were claimed by the 
present plaintiff: and the parties having got together, it was 
agreed that the conveyance should be cancelled, and a new 
one executed for two hundred and thirty acres, which was 
done. To make good to the defendant the loss of the hundred 
acres, Ilardin executed three several notes, of which, the one 
above stated was one. This testimony was objected to by the 
plaintiff. If, as we suppose, the evidence was offered for the 
purpose of showing that the defendant was a Lona fide credi- 
tor of Joseph, it was properly received. 

To make out his allegation of fraud, the defendant was suf- 
fered to prove that the plaintiff sold the one hundred acres, so 
claimed by him, to another person, and that he had no right 
or title to it. If this evidence was not offered with this view, 
we confess our inability to gather from the case what purpose 
it was to answer. To this object it is palpably incompetent. 
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Whether the plaintiff had defrauded his vendee in the sale of 
the land, had no more bearing upon the issue before the jury, 
than to prove that in the sale of a horse to another person he 
had committed a fraud, or to prove he was in the habit of 
committing frauds. That A has made an usurious contract 
with B is no proof that his contract with C is usurious. Such 
evidence is irrelevant and mischievous, having a direct ten- 
dency to mislead the jury. This effect it must have had in 
the present case, for without it, there is no evidence of fraud 
in the purchase of the slave. A justice’s execution has no 
lien on property until levied. Before such levy the owner 
may honestly sell it, or with it pay another debt. In the pre- 
sent case the sale is two days before the levy. Deasley v. 
Downey, 10 Ived. Rep. 284; Bumgarner v. Manney, 10 Ired. 
121; Stafe v. Arnold, 13 Ired. 184; Starkie on Ev. 61. 


Per Curiam. For the error pointed out in the reception of 
the evidence of the sale of the land by the 
plaintiff, the judgment is reversed and a 
venire de novo awarded. 





DOE on dem. of DANIEL HALFORD AND ELIZABETH HIS WIFE vs. 
JOSHUA TETHEROW. 


(The first point in this case is the construction of a will arising upon its peculiar 
phraseology.) 

One tenant in common cannot sue his fellow, unless there is an actual ouster 
either proved or admitted by the pleading. 

Coverture is not a saving against the operation of the Statute of limitations, un- 
less the wife must be joined with the husband in order to sustain the action 
Where he may sue alone, or where he may join the wife with him at his elec- 
tion, the Statute bars. 

Where the eviction takes place during the coverture, the husband may sue alone, 
or may join his wife with him at his election; in such a case, therefore, he is 
barred by the Statute. 


Esecrment, tried before Battey, Judge, at a Special Term 
of Buncombe Superior Court, July, 1855. 
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The land in question, had been granted to John Lakey, who 
died in 1835, seized of the same in fee, leaving the plaintiff 
Elizabeth, Hiram Lakey, and Anne Lakey his only children 
and his heirs atlaw. To avoid the application of the Statute 
of limitations the plaintiffs put in the will of John Lakey, and 
it was insisted by them, that the land in question was devised 
to Jincey Lakey, his widow, during her life or widowhood ; and 
that she having died without marrying, only about two years 
before the bringing of this suit, they were within time. The 
will of John Lakey is as follows: “In the next place, I allow 
iny just debts to be paid ont of my estate; then in the next 
place, I allow the plantation where I now live on, and all my 
household furniture, and stock of cattle and horses and hogs 
to the use and benefit of my wife Jincey, during her life, or 
as long as she remains my widow; and if she should marry, I 
allow all my property to be sold, and my wife to have the 
third of all the perishable property. Also, I allow my land to 
be sold and divided as follows: if John Alloway stays and 
works with his grandmother, I allow him to have three months 
schooling and fifty dollars out of my estate when sold: next, 
I allow when my property, that is, the balance after the sale, 
to be equally divided between my son Hiram Lakey, Anne 
Lakey and ‘Elizabeth Halford: next, the place of mine that 
Jesse Watkins now lives on, after his lease is up, I allow to be 
rented out and go to the use of my son Hiram, and Anne La- 
key and Elizabeth Halford, to be equally divided betwixt 
them, until sold: next, I appoint Iliram Lakey and John 
Young, Executors.” 

The defendant offered in evidence a sheriff’s deed for the 
land in dispute, dated in 1840; also a levy and sale under a 
judgment and execution against Hiram Lakey, and proved a 
sole possession, under this purchase, for more than seven years 
before the commencement of this action. The defendant also 
offered in evidence a bond, executed by John Lakey to Hiram 
Lakey, conditioned that he should make title to the said Iiram, 
when the purchase money therein mentioned, should be paid: 
he also proved that Hiram Lakey was living on that part of 
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the land claimed by him, at the time of the death of John, 
and continued so to do until 1840, when the defendant went in. 
It had been part of the tract on which John Lakey lived, but 
on the making of. this contract of sale, John, and Hiram, his 
son, made a dividing fence between them, which has ever 
since been observed and regarded as the line of separation 
between Hiram’s part, and the original tract; and was espe- 
cially so regarded and observed by the widow of John Lakey, 
up tothe time of her death. The femme lessor had inter-married 
with the other lessor, David Halford, before the death of John 
Lakey. 

A verdict in favor of the plaintiff was returned, subject to 
the opinion of the Court upon the points reserved, viz: 


1st. Whether the Statute of limitations formed a bar to the 
plaintiff’s recovery ? 

2nd. Whether the will conveyed a life estate to the widow 
in that part of the land, claimed by the defendant as bargained 
to Hiram Lakey ? 


Upon consideration of the questions reserved, his Honor, 
being of opinion with the plaintiff, gave judgment accordingly, 
from which, the defendant appealed to this Court. 


Gaither and Williams, for plaintiff. 
NV. W. Woodfin, for defendant. 


Pearson, J. It is too clear for argument that the will does 
not give the widow a life estate, in that part of the original 
tract, which is claimed by the defendant. The testator had 
sold this part to his son Hiram, who was living on it, and cul- 
tivating up to the cross fence, which was the dividing line, 
while the testator lived upon and cultivated the other part. 
The words “I allow the plantation where I now live on, and 
all my household furniture, &c., for the use and benefit of my 
wife, during her life,” embrace only the latter part. Besides, 
it is not reasonable to suppose that the testator could have 
intended to encumber with a life estate, the part which he 
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had sold to his son, and for which he had executed a bond to 
make title. 

The remaining question is as to the effect of the sheriff’s 
deed to the defendant, and his possession under it. Upon the 
death of the testator, the legal title to the land in controversy, 
not being disposed of by the will, descended to his three children 
as his heirs at law. Jiram, under his contract of purchase, 
had not such an equitable estate, or trust, as was liable to be 
sold under execution, by force of the Act of 1812; so the de- 
fendant, by the sheriff’s deed, acquired only the legal estate 
which had vested in Hiram as one of the heirs at law. 

If the effect of this deed was to vest Hiram’s legal estate 
in the defendant, as a tenant in common with the other two 
heirs, then the defendant’s possession was not adverse; and 
although he had the sole possession for more than seven years, 
the estate of his co-tenants was not divested, and he did not 
acquire a title to the whole in severalty. In this view of the 
case, the plaintiff cannot maintain his action, for one tenant 
in common cannot sue his fellow, unless there is an actual 
ouster, either proven or admitted by the pleading. The record 
sets forth that the defendant pleaded not guilty ; his entering 
into the common rule is not set out, and we are not at liberty 
to assume that he admitted an “actual ouster.” 

If the effect of the sheriff’s deed, and the defendant’s sole 
possession under it, was to divest the estate of the other two 
heirs, and amounted to an actual ouster, then the defendant’s 
possession was adverse, and being continued for more than 
seven years, ripened his title to the whole in severalty. In 
this view of the case, the plaintiff cannot maintain his action, 
unless he ean bring his case within the saving of the Statute 
of limitations, by reason of the coverture of the feme lessor. 

In Williams v. Lanier, Busb. 30, the rule is said to be, 
“where the wife must be joined, the Statute does not bar: 
where the husband must sue alone, or may, at his election, join 
the wife, the Statute does bar.” It is also said in that case, 
where the eviction is before the coverture, the wife must be 
joined: when the eviction is during the coverture (as in our 
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case) the husband may sue alone or may, at his election, join 
the wife.” 

This seems to be conclusive: the husband cannot prevent 
his right of entry from being tolled by joining his wife, and 
she, or her heirs, have seven years, after his death, in which 
to sue. 

A husband, without joining his wife, can make a lease for 
years. Dac..Abridgt. “ Leases and terms for years”: conse- 
quently he may bring ejectment without joining the wife. “It 
is considered as settled, that although the husband may join 
the wife, yet it is not necessary that the husband and wife 
should join in a lease to try the title to her estate: he alone 
may make a lease for that purpose.” Bac. Abr. “ Ejectment.” 
Several cases are there cited in which the husband has main- 
tained ejectinent on his own demise. The Statute 32 Ilen. 8, 
enables husband and wife to make a lease which is binding on 
her after coverture, but this in no wise affects his right at com- 
mon law to make a lease alone which is valid during the 
coverture. In Williams v. Lanier, this doctrine is fully dis- 
cussed and it is unnecessary to repeat it. In that case there 
was issue born, and the decision in respect to the action in the 
nature of Waste is confined to the facts there presented; but 
the general remarks and reasoning of the Court, in respect to 
the Statute of limitations, is equally applicable to a case where 
there is no issue; for although the birth of issue is required 
to make the husband “tenant by the curtesy initiate” and 
may be necessary to give him a seizin or free-hold in severalty, 
or in his own right, yet it has no bearing on his right to the 
sole possession, by furce of which he sues alone in trespass 
quare clausum fregit for an injury to his crop, or may make a 
lease for years, and of course may bring ejectment to recover 
possession if he is evicted. 

Taking our case in either point of view, the plaintiff cannot 
maintain his action, and the judgment in his favor must be 
reversed ; and upon the questions reserved, the verdict, being 
rendered subject thereto, must be set aside and a non-suit 
entered. 
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Upon the argument our attention was called to Burton v. 
Murphy, N. C. Term Rep. 259, where it is held that one who 
holds sole possession under a deed from one tenant in common 
for the whole tract has an adverse possession, which in seven 
years will ripen his title as to the whole. And our attention 
was also called to Cloud v. Webb, 3 Dev. 318; and particularly 
to the very full and learned argument of J/r. Winston, (2. 
If. Sr.,) who controverts the decision in Burton, v. Murphy. 
As in either point of view, the case under consideration is 
against the plaintiff, we are not at liberty now to decide what 
is the effect of a conveyance of the whole by one tenant in 
common, and a sole possession for seven years by the purchaser. 


Per Cvriam. Judgment reversed. 








MARY PINNER vs. NANCY PINNER et al. 


Upon the question of the bona fides of a deed, alleged to be in fraud of a con- 
templated marriage, what the husband, the grantor, said in favor of the deed, 
even before the marriage, is not admissible: because the wife claims by act of 
law paramount to the husband. 


Tus was a petition for power, tried before his Honor Judge 
Batey, at the Special Term of the Superior Court, held for 
the county of Buncombe, July 1855. 

This case was before the Court at the August Term, 1853, 
(Busbee’s Report 475,) and the same issue of fact was submit- 
ted as at the former term, to wit, “ whether the husband of 
the petitioner, William Pinner, was seized of the premises?’ 
On this trial, as on the former, it was alleged by the defend- 
ant, (his daughter Nancy) that previously to his intermarriage 
with the petitioner, the said William Pinner had made to her 
a conveyance for the land in question. A deed was produced 
by her, bearing date in 1827, which was attacked on the 
ground, that it was in fraud of the petitioner’s right to dower, 
and defendants’ counsel offered to prove by the witness, that 
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previously to William Pinner’s intermarriage with the peti- 
tioner, he told the witness he had made his daughter a deed 
for the land. This testimony was ruled out by the Court, for 
which the defendant excepted. 

A verdict was rendered for the plaintiff, and an appeal 
taken by the defendant to this Court. 


NV. W. Woodfin and Bynum, for plaintiff. 
J. W. Woodfin, for defendant. 


Nasu, C. J. The case as now presented to us differs from 
the one formerly here, in one particular only. The witness, 
Lanning, upon that occasion, stated that the declaration of 
William Pinner, as to his gift of the land to the defendant, 
was made about a month before his death, and consequently 
after his marriage with the plaintiff. See the case in Busbee 
475. In the present case the defendant offered to prove the 
same declarations made before his marriage, which were ruled 
out by the Court. In the former case, this Court decided that 
the evidence of Lanning, of declarations of the husband made 
at the time of the delivery of the deed, was competent as 
part of the ves geste, but that no declarations then made of 
what he lad done at a prior period, as to the making of a title 
to the defendants were admissible. The reason assigned was, 
that the widow:claims her right of dower, not under her hus- 
band, but under the law. If the reason assigned by the Court 
for its decision be correct, then it makes no difference at what 
time the husband’s declarations were made as to the prior de- 
livery ; they cannot affect his widow, as she does not-claim 
under him. Her claim to dower is above and beyond him ; 
and so sedulously does the law guard her right, that it makes 
void all conveyances made by the husband with the fraudu- 
lent intent to deprive her of her dower, and places her dower 
beyond the reach of her husband’s creditors. 


Per Cvrram. Iiis IHlonor committed no error in reject- 
ing the evidence. Judgment affirmed and 
this opinion will be certified. 
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NELSON A. POWELL vs. JAMES L. JOPLING. 


Mere office judgments are under the control of succeeding terms of the same 
Court after that at which they are entered, and can be modified or set aside 
upon sufficient cause shown to such succeeding Court. 


Where a Superior Court, having an absolute discretion to pronounce upon a mat- 
ter decided in the County Court, gives a judgment, not in the exercise of such 
discretion, but in obedience to a supposed principle of law, in which the Court 
was mistaken, an appeal will lie to this Court, and such judgment will be re- 
versed. 


Tue record in this case shows that a ca. sa. and bond was 
returnable to the County Court of Caldwell; that defendant 
failed to appear and judgment was rendered against him and 
his sureties. 

At the next term of that Court, the defendant showed to the 
Court, that before the ez. ca. was returned at the former term, 
the plaintiff told the defendant that he need not appear, for 
that he did not intend to have the ca. sa. returned, and there- 
upon moved that the judgment of the former term be set aside, 
and that he be permitted to take the benefit of the act for the 
relief of insolvent debtors, which motions were allowed by the 
Court, and the plaintiff appealed to the Superior Court. 

At the Spring Term, 1855, Savnpers, Judge, this judgment 
is rendered. “The Court being of opinion that the County Court 
had no power to vacate the judgment rendered at a previous 
term, directs that a procedendo issue to the said Court, that 
_ the said order be reversed and that plaintiff have execution 
for his original judgment and costs of Court,” from which the 
defendant appealed to this Court. 


Avery, for the plaintiff. 
Lenoir, for the defendant. 


Nasu, C. J. The defendant had been arrested at the in- 
stance of the plaintiff upon a ca. sa. returnable to the County 
Court of Caldwell, and had given bond and surety for his 
appearance during the term. Before the return of the process, 
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the plaintiff told the defendant he need not make his appear- 
ance at Court, asthe ca. sa. should not be returned. Contrary 
to his promise, he caused the writ to be returned, and the de- 
fendant was called out and judgment taken against him and 
his sureties on the bond. At the next term of the Court, the 
defendant having heard that he had been called out, applied 
to the Court to have the judgment set aside and be permitted 
to take the oath of insolvency, which was granted, and the 
plaintiff appealed to the Superior Court, where the decision 
of the County Court was overruled, upon the ground that the 
County Court had not power to set aside a judgment rendered 
by them ata previous term. In this opinion we do not concur. 

With the exercise of the discretionary powers of the Supe- 
rior Courts we have no right to interfere, and if his ILonor had 
placed his decision upon that ground, the judgment would 
have been affirmed. But when he declines to act, upon the 
ground, that he has <7 daw no power so to do, or when he 
bases his action, as in this case, upon the want of legal power 
in the County Court to take the action in the case which he is 
called on to revise, his judgment becomes matter of law and 
subject to the revision of this Court. 

Ilis Honor decided that the County Court had no power to set 
aside a judgment rendered at a previous term. As a general 
rule this is true; but where the judgment is by default, or in- 
terlocutory, or not taken according to tle course of the Court, 
they are always under the control of the Court; because 
“such a judgment is in no sense the judgment of the judge; 
and it belongs to him as a right of his own, to nake the record 
speak the truth, by vacating the entry of what purports to be 
his act, but was not his act in reality.” Wnslow v. Ander- 
son and Duckworth, 3 Dev. and Dat. 13. 

It is of the essence of judicial justice that every man, before 
he is condemned for a crime, or deprived of his property by 
sentence of a Court, shall have a day in Court—shall have an 
opportunity to defend himself. Even Turkish justice, as it is 
called, acts upon this principle: no man there, is deprived by 
their Courts, of life or property, without being called on for 
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his defence. In the case we are considering, a shameful fraud 
was practised upon the Court and upon the present defendant. 


The latter, arrested under a ca. sa. at the instance of the plain- | 


tiff, had, under the insolvent laws, given a bond for his ap- 
pearance at the next succeeding term of the County Court: 
the plaintiff, conscious that, he (the defendant,) was entitled 
to discharge himself as an insolvent, tells him he need not ap- 
pear at Court—the papers would not be returned—and confid- 
ing in his honesty, the defendant did not appear, was called 
out, and a judgment taken in his absence and that of his surety, 
for the amount of the debt claimed. Substantially, the defend- 
ant had no day in Court, and the judgment taken against him, 
was irregularly taken—against the course of the Court. Ie has 
then ex debito justitie, a right to claim of the County Court, 
the exercise of its power to vacate the judgment so obtained. 
The judgment here is what is called an office judgment. In 
Bender and Askell, 3 Dev. Rep. 150, Judge Rurrm defines 
such a judgment, to be one, “signed by a plaintiff in the course 
of the Court without any actual adjudication by the Court,” 
one, where, by the force of some statute, the party is entitled, as 
a matter of course, to his judgment, as in an insolvent’s case. 
The act provides, that if the defendant does not appear accord- 
ing to the requirement of his bond, judgment shall be entered 
up against him and his surety, znstanter, without any action 
of the Court. Such judgments, say the,Court in Askell’s case, 
“must necessarily be held to be under the future control of 
the Court,” “as to them, the authority of the Court is not con- 
fined to the term in which they are rendered.” In that case, 
a judgment by default final had been taken by the defendant, 
Askell, against the plaintiff, upon whom the writ had never 
been served. An execution issued and the property of Bender 
sold. Ata sudseguentterm of the Court, the judgment against 
Bender was vacated on motion. 

In Crumpler and others v. the Governor, 1 Dev. 52, the same 
doctrine was acted on. A judgment had been taken against 
McAlster, sheriff of Duplin, and his sureties, of whom Crump- 
ler was one, upon the certificate of the Public Treasurer and 
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Comptroller for the non-payment of taxes. This judgment 
was taken at Spring Term, 1823, of Wake Superior Court, 
before Bapcrr, Judge, and at Full Term succeeding, it was 
set aside, and that judgment, upon appeal, was affirmed by the 
Supreme Court. This doctrine is finally settled by this Court 
in the case of Williams v. Beasly, 13 Ired. 112, where the 
Court say judgments taken, as of course, are from necessity 
always under the control of the Court whose judgment they 
purport to be; also, of an appellate Court, who can treat the 
matter de novo. 

His Honor’s attention was not drawn to this difference be- 
tween an office judgment, which is not rendered according to 
the course of the common law, and one rendered according to 
it. The latter is not within the power of the Court at a sub- 
sequent term, in a summary manner to disturb it ; the former is 
always under the control of the Court rendering it, or of an 
appellate Court. To the former, the cases referred to by the 
defendant relate. 


Per Curiam. There is error in the judgment of the 
Superior Court, which is reversed. 








PEMBERTON WHITE rs. MICHAEL BROWN & SON. 


A promise “ to pay for three slaves, ten dollars per month, until we finish our 
contracts on the Rail Road,” is an entire contract, and cannot be recovered 
upon, unless the slaves were continued until the finishing of the Rail Road 
corftracts. 


Action of pest, tried before his Honor, Judge Manty, at 
the Spring Term, 1855, of Rowan Superior Court. 

The action was brought on the following instrament: “ We 
promise to pay Pemberton White for three boys, Milas, Elam, 
and Stanhope, Ten Dollars per month, from 4th of January, 
1853, until we finish our contracts on the Rail Road: the said 
White agrees to pay Dr.’s Bills, clothe them and make good 
lost time in sickness. M. Brown & Son.” 
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It was in evidence that the slaves, in pursuance of the con- 
tract, went into defendants’ possession on 4th of January, 
1853, and worked through that year, at the end of which, and 
before the defendants’ rail road contracts were completed, 
plaintiff took the slaves home, against the will of the defend- 
ants, and refused to deliver them afterwards on demand of 
defendants’ agent. 

Defendants’ counsel wr that the plaintiff was not 
entitled to recover, inasmuch as he had not allowed the 
slaves to remain until the Iail Road contracts were entirely 
fulfilled. 

The Court, however, placed a different construction on the 
instrument, and held that the plaintiff was entitled to recover 
for the time the slaves had worked, deducting for lost time for 
sickness. Defendants excepted. Verdict fur plaintiff, judg- 
ment and appeal. 


IT. C. Jones, for plaintiff. 
Boyden, for defendants. 


Barrie, J. “We do not concur in the construction which 
his Ilonor, in the Court below, put upon the contract between 
the parties. The agreement on the part of the plaintiff was, 
that his three boys should work for the defendants on their 
Rail Road contracts until they should be finished: in consid- 
eration of which, the defendants on their part, agree to pay 
him ten dollars per month. It seemed to us that plaintiff's 
agreement was an entire one for the service of his slaves, 
during the whole period mentioned in the written contract. 
It must be so, unless the stipulation for payment at “ten dol- 
lars per month ” makes it otherwise. If that be taken to be 
a promise by the defendants to pay ten dollars at the end of 
each month, it may have the effect supposed ; but we cannot 
believe that such was the intention of the parties. Jad jit 
been, it would have been expressed in plainer terms, as by 
the insertion of.the words “to be paid at the end of each 
month,” or some other words of equivalent import. <As it 
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stands, the more obvious meaning of the expression is, that 
the whole amount which the defendants were to become liable 
to pay, was to be ascertained by calculating for the whole time 
at that rate per month. As the term of service was left inde- 
finite, this was essential, to enable the parties to determine 
how much oue was to receive and the other to pay. But it is 
contended for the plaintiff, that the present agreement is simi- 
lar to that upon which the action in Withers v. Reynolds, 2 
Barn. and Adol. 882, was brought, and must be governed by 
the same rule of construction. That agreement was as follows: 
* John Reynolds undertakes to supply Joseph Withers with 
wheat-straw, delivered at his premises, till the 24th June, 1830, at 
the sum of 33s. per load of thirty-six trusses, to be delivered at 
the rate of three loads in a fortnight ; and the said J. W. agrees 
to pay the said J. R. 33s. per load, for each load so delivered, 
from this day till the 24th June, 1830, according to the terms 
of this agreement.” The Court held that the seller had a right 
to demand payment, foties quoties, on the delivery of each load 
of straw. Ilad the above stated contract terminated at the 
close of the first clause of it, its resemblance to the one before 
us, would have been nearer, and then the Court would proba- 
bly have adopted a different construction ; but the latter clause 
seemed to be inserted for the purpose of enabling the seller 
to demand payment for each load when he delivered it. The 
absence of any such clause in the present contract, precludes 
the interpretation insisted on for the plaintiff. If the con- 
struction of the contract between the parties, which we have 
adopted, be correct, then there is a clear principle of law well 
established by authority, and well founded in reason, which 
prevents the plaintiff’s recovery in the present action. It is 
that where there has been an entire executory contract, and 
the plaintiff has performed a part of it, and then wilfully re- 
fuses, without legal excuse, and against the defendant’s consent, 
to perform the rest, he cannot recover anything either in gen- 
éral or special assumpsit. Winstead v. Zeid, Busb. Rep. 76, 
and see Am. Ed. of Smith’s Leading Cases, vol. 2, p. 1, and 
the notes containing the English and American cases, where 
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the subject is fully discussed and explained. The bill of ex- 
ceptions shows that the plaintiff, after having performed a 
part only of his contract, refused to complete it, against the 
will of the defendants, and without any default on their part. 
He therefore, cannot recover in assumpsit upon either his spe- 
cial or general count. But if our construction of the contract 
be not the proper one, and the plaintiff had, under it, a right 
to demand pay for his slaves, before the expiration of the whole 
term of service, that cannot avail him, because it does not 
appear from the bill of exceptions that any such demand was 
made, or that he had, or pretended to have, any cause for 
withholding his slaves from the defendants. Having thus wil- 

fully refused to complete his contract, without any legal ex- 
cuse and against the consent of the defendants, he cannot main- 

tain assuimpsit against them. 


Per Curt. The judgment must be set aside and 
a venire de novo awarded. 








STATE vs. WILLIAM GENTRY. 


Where killing, which would have been manslaughter by reason of having been 
done on legal provocation, is nevertheless insisted to be murder because of the 
unusual manner in which the killing was done, if there be several aspects in 
which this unusual manner may be viewed as qualifying the motive of the 
prisoner, some of them favorable and some unfavorable, it is error in the Court 
to present to the jury only the view unfavorable to the prisoner. 


Where the unusual circumstance relied on as varying the case from manslaugh- 
ter to murder, was that the prisoner put his knife open in his pocket, and the 
Court left it to the jury to say whether he thus disposed of his knife to use it 
again in the fight, he ought at the same time to have submitted the enquiry 
whether he thus put away the knife in order to draw on the fight, and after- 
wards to use it unfairly by giving a fatal blow unawares ; or whether, in 
fact, he had formed any definite purpose as to the use of the knife at all? 


InpictMEnt for MurpER, tried at the Spring Term, 1855, of 
Buncombe Superior Court, before his Honor Judge Saunpers. 
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The prisoner was indicted for the murder of one Mastin 
Gosnall. The evidence was, that the prisoner, the deceased, 
James Gunter (the half brother of the deceased,) and others, 
were at the house of the father of the deceased on the day of 
the alleged murder, and that the prisoner and the deceased 
were apparently friendly, and that the deceased had mended 
the shoe of the prisoner; that during the day the prisoner and 
Gunter had a quarrel, when the former drew his knife on the 
latter, and the latter drew a loaded pistol on the prisoner. In 
the evening of the same day, the deceased and Gunter were 
in the house, and the prisoner and the wife of the deceased 
were in the yard, when insulting language passed between the 
two latter, which was heard by the deceased : thereupon the 
deceased pulled off his coat and came out of the door into the 
yard, in a threatening attitude, throwing down his hat, and 
saying to the prisoner, “if you have any thing to say, I am 
your man,” and advanced towards the prisoner in a menacing 
manner, with his half brother close to him, with his pistol in 
his possession: the mother of the deceased caught hold 
of him, saying, that the prisoner would kill him, when one 
Norton, the father-in-law of the deceased, pulled her away, 
saying, “ let Mastin alone.” 

The prisoner, at the time the deceased came out of the house, 
was standing at the fence, about ten or twelve steps from the 
house, whittling with his knife, and as the deceased was 
advancing on him, turned around and advanced two or three 
steps towards the deceased: the father of the prisoner got be- 
tween them and said, “ boys, there shall be no fight here ;” 
then both struck; the prisoner, with his knife, giving the 
mortal blow; and the deceased fell and died in a few minutes. 
It was likewise in evidence, that immediately upon the fatal 
blow being struck, the sister of the deceased hit the prisoner 
with a stone, the father of the deceased knocked him down 
twice with a board, and Gunter snapped his pistol at him. 
There was conflicting testimony as to who struck the first 
blow. The mother of the deceased swore, that when the pri- 
soner turned “ round from the fence, he put his knife open m 
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his pocket, and advanced two or three steps, meeting the de- 
ceased, when his father got between them: that the deceased 
raised his arm, and may have struck over his father at the pri- 
soner, but if he hit him, it was a very slight blow, and, the 
prisoner, being a left handed man, reached round the father 
and stabbed the deceased, giving the mortal wound. 

The Court after explaining what constituted the different 
grades of homicide, and reciting the testimony on both sides, 
charged the jury that “if the deceased and the prisoner met 
each other in a threatening attitude and the deceased struck 
the prisoner, and he in turn struck with the knife and gave 
the mortal blow under a passion, it would be such a legal pro- 
vocation as to reduce the case from murder to manslaughter.” 

“ But if the prisoner saw the deceased approaching him in 
a threatening way, put his knife open in his pocket, and ad- 
vanced to meet the deceased with a view to a rencounter, and 
with the intent and purpose of using the knife, not in self-de- 
fence, but with the design of taking away the life of the de- 
ceased, and did use it at the time, and in the manner as de- 
scribed by the mother of the deceased, it would be a case of 
murder.” For this the prisoner’s counsel -excepted. 

The verdict of the jury was for murder. Judgment and 


appeal. : 


Attorney General and Bazter, for plaintiff. 


Gaither, Edney, N. W. Woodjin and J. W. Woodyjin, for 
defendant. 


Pearson, J. “If two fight upon a sudden quarrel and one 
be killed, it is but manslaughter, although the death is caused 
by the use of a deadly weapon.” 

But if in such case the killing be committed in an wnusual 
manner, showing evidently, that it is the effect of deliberate 
wickedness—malice—not passion, it is murder; although 
there bea high provocation. State v. Currie, 1 Jones’ Rep. 283. 

In the case now under consideration, the quarrel was sudden, 
and the death was caused by the use of a deadly weapon: 80, 
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it falls within the general rule, and is but manslaughter, un- 
less the killing was in an unusual manner; showing evidently, 
that it was the effect of wickedness, 7. ¢. malice, not passion. 

The question is, what unusual circumstance attended the 
killing in this case, so as to show, evidently, that it was the 
effect of wickedness, 7. ¢., malice, not passion ; and make it a 
case of murder from malice implied? 

An assault “is a legal provocation; the party need not wait 
till he receives a blow, for the act of offering or attempting to 
give a blow, “the rushing upon him for that purpose” is the 
beginning of the fight. State v. Davis,1Ire.125. When he 
sees that a fight is inevitable or impending, when the fight is 
commenced by the overt act of rushing upon him with an in- 
tent to strike, his passions are aroused and the furor brevis 
takes possession of him before he receives a blow. 

The common law is based upon an intimate knowledge of 
human nature. Does not every one, who has ever observed 
the parties just as a fight begins, know, that at the instant the 
parties rush at each other, and before a blow is actually struck, 
the fight in fact begins, the passions are aroused, the parties 
are no more under the sway of reason, than after blows are 
actually passed ? 

In the case under our consideration, when the deceased, 
hearing what had been said by the prisoner to his (deceased’s) 
wife, pulled off his coat and came into the yard in a threat- 
ening attitude, throwing down his hat, and said to the prisoner 
“if you have anything to say Iam your man,” and advanced 
towards the prisoner in a menacing manner, with his half bro- 
ther close to him, with a pistol in his possession, he (the dec’d.) 
committed an assault on the prisoner, and the killing being 
upon a sudden quarrel, although done with a deadly weapon, 
was but manslaughter, unless done in an unusual manner, 
showing evidently a wickedness of heart, from which the law 
would imply malice, within the meaning of the terms “ malice 
aforethought.” 

So the question is, was the killing done in an unusual man- 
ner, showing this wickedness ? 
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If, when the deceased committed the assault, by rushing 
towards the prisoner “in a menacing manner, with his half 
brother close to him, with a pistol in his possession,” the pris- 
oner had, with a stick or a stone, or a pistol, given the deceased 
a mortal wound, the killing would have been inanslaughter, 
because of the legal provocation by reason of “ the assault.” 
If the prisoner had “held the knife yp in his hand,” no dis- 
tinction could be taken between the knife and a stick, ora 
stone, or a pistol, being all of them deadly weapons. So, if 
the killing amounted to murder, it was an exception to the 
general rule, by reason of the unusual manner in which the 
knife was used. 

This makes the case turn upon the testimony of the mother 
of the deceased ; and snch is the effect given to her testimony 
by the manner in which the case is put to the jury. She 
swore “when the prisoner turned around from the fence he 
put the knife open in his pocket, and advanced two or three 
steps meeting the deceased.” 

This, taken in connection with the other testimony, and the 
doctrine of homicide distinguishing manslaughter from mur- 
der, above stated, made it the duty of the presiding Judge to 
charge the jury that as it was a killing upon a sudden quarrel, 
and the assault made by the deceased was a legal provocation, 
it was a case of manslanghter, unless there was some circum- 
stance, showing evidently that the prisoner did the act from 
pre-conceived malice ; or unless the manner of killing was so 
unusnal as clearly to show that the prisoner acted, not from 
the present provocation, by reason of the assault, but from 
wickedness of heart, which furnishes a ground from which the 
law implies malice. 

There were three points of view in which the case ought to 
have been presented to the jury, admitting the testimony of 
this witness to be true: 

1st. If, when the deceased came out of the house, and made 
the assault by rushing towards the prisoner, who was standing 
at the fence, whittling with his knife, the prisoner, in the 
hurry of the moment, when intent only upon meeting the ad- 
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vance of the deceased, put his knife into his pocket, open,without 
then thinking of the circumstance, or of the use he would 
make of it in the rencontre, the killing came under the general 
rule and was manslaughter. 

2nd. If, when the deceased came out of the house and made 
the assault, the prisoner put his knife open in his pocket, on 
purpose, with an intent to use it if what occurred afterwards 
should make its use necessary, or should prompt or impel him 
in self-defense to make use of it, still, there being a legal pro- 
vocation, the killing was but manslaughter: because there 
was nothing from which the law would imply malice. 

3rd. If, when the deceased came out of the house, the pris- 
oner had put his knife in his pocket open, with an intent to 
conceal the fact of his being thus armed and thereby drawn on 
the deceased as if they were to have an ordinary fight, he 
having the purpose of taking an wndue advantage and giving 
a fatal blow unawares, then, notwithstanding the apparent 
provocation, the law implied such a “ wickedness of heart, 
and a disposition fatally bent on mischief,” as amounted to 
malice aforethought, and made the killing murder. 

In this connection, his Honor might have called the atten- 
tion of the jury to the fact, that it is not usual for one to put 
his knife into his pocket without shutting it, (because of the 
danger of being cut:) but then, in all fairness, he ought to 
have given the prisoner the benefit of the fact, that the “ as- 
sault” was not an ordinary one “ where two, upon a sudden 
quarrel, agree to fight;” but the fight was begun by the de- 
ceased: “his rushing upon the prisoner with an intent to 
strike him,” was an assault—a “ legal provocation :” and he 
was backed, (using a common but expressive word) that is, had 
the presence and support of his half brother with a pistol in 
his hand, and he had other aiders, &c., after the fact; for, 
upon the instant, a sister of the deceased Az¢ the prisoner with 
a rock; the father of the deceased knocked the prisoner down 
twice with a board, and the half brother of the deceased, who 
had just before attempted to use his pistol, with an intent to 
kill the prisoner, snapped his pistol at him: so the prisoner 
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was in the “midst of enemies.” See State v. Hill, 4 Dev. 
and Bat. 491. 


Per Crriam. There must be a venire de novo. 








Doe on demise of ROBERT THOMPSON vs. MATILDA RED. 


The commencement of an action of ejectment is the service of the declaration. 
If the plaintiff ’s title is complete at that time he may recover. 


The defense that the lessor of the plaintiff has taken possession of the premises 
_ sued for, must be pleaded in some form, or will not be noticed by the Court. 


Esxcrment, tried before Saunpers, Judge, at the Spring 
Term, 1855, of Henderson Superior Court. 

The defendant in this suit had recovered in a former action 
of ejectment a moiety of the land in question, under which 
recovery, she, by her agent, took possession thereof. Before 
she entered, the lessor of the plaintiff had put a declaration in 
the hands of the sheriff which left the date of the demise blank, 
with directions to fill it up and serve it upon the person who 
should take possession, as soon as any oneshould doso. Pos- 
session was taken by McMinn, on 5th of March, 1851, and 
on the same day the blanks were filled up with that date and 
with the name of the agent, McMinn, as tenant in possession, 
and the process returned as being served on him on that day. 

Defendant, Matilda Red, at the return of the declaration, 
gave the bond required by law, and by leave of the Court was 
permitted to defend in lieu and stead of McMinn as his land- 
lord, and entered into the common rule confessing lease entry 
and ouster and pleaded not yuzlty. 

The defendant’s tenant abandoned possession immediately 
after the commencement of this suit, and the plaintiff’s lessor 
occupied the whole premises, from that time down to the trial 
of the suit. The case was tried on issues not necessary to be 
noticed, and resulted in a verdict and judgment for the plain- 
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tiff. The defendant’s counsel contended, 1st, that the suit 
had been brought before the plaintiff had any cause of action, 
and therefore was not entitled to recover. 

2nd. That having taken possession of the land for which 
suit was brought he could not recover, and called upon the 
Court so to instruct the jury ; this was declined by his Honor. 
For which defendant excepted, and, upon judgment being ren- 
dered against her, appealed to this Court. 





Baxter, for plaintiff. 
J. W. Woodfin, N. W. Woodfin, and Edney, for defendant. 


Bartz, J. The declaration in this case was served upon 
the tenant in possession, on the fifth day of March, 1851, which 
was also the day on which the demise was laid. It had been 
placed in the hands of the sheriff, a short time before and prior 
to the time when the defendant’s agent entered, with direc- 
tions to serve it upon him as soon as he should enter upon and 
take possession of the premises in dispute. The defendant’s 
counsel insist that the action was commenced too soon—before 
he had any cause for it. In making this objection he does not 
advert to the difference between the manner of commencing a 
suit in ejectment and in the other forms of action. The com- 
mencement of an action of ejectment is by the service of the 
declaration upon the tenant in possession, while in the other 
forms of action, it is the taking out the writ from the proper 
office, or its being filled up by the plaintiff’s attorney. Maugh- 
ton v. Leary, 3 Dev. and Bat. Rep. 21. But if there were 
any irregularity in this respect, the defendant precluded her- 
self from taking any advantage of it, by coming forward and 
procuring herself to be made a party defendant upon entering 
into the common rule, to confess lease, entry and ouster. /uil- 
er v. Wadsworth, 2 Ire. Rep. 263. 

The remaining objection is directly opposed by the recent 
ease of Johnson v. Swain, Bus. Rep. 335. The defendant’s 
agent was undoubtedly in possession when the suit was com- 
menced, and she was then upon her affidavit, admitted to de- 
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fend as landlord. If the lessor afterwards took possession of 
the premises, that fact ought to have been alleged by a plea 
since the last continuance, and that not being done, she can- 
not avail herself of it upon the plea of not guilty. 


Per Curmm. The judgment is affirmed. 








STATE vs. TOM. 


In a charge against a person of color for an assault with an intent to commit a 
rape, it is not necessary in the bill of indictment, to allege that the accused is 
a male, nor is it necessary to allege that the female assaulted was of the hu- 
man species. 


An indictment charging that an assault was made with an “ intention” to ravish, 
&c., instead of “ intent,” is good under the Statute of 1811. 


InpicrMENt for ASSAULT WITH AN INTENT TO RAVISH, tried be- 
fore Manty, Judge, at the Spring Term, 1835, of Iredell Su- 
perior Court. 

The following is the indictment upon which the prisoner 
was charged. 

“State of North Carolina, Mecklenburg County, 

Superior Court of Law, Fall Term, 1853. 

“ The jurors for the State upon their oath present, that Tom, 
a person of color and a slave, the property of Robert F. David- 
son, late of the county of Mecklenburg, on the tenth day of 
September, in the year of our Lord one thousand eight hun- 
dred and fifty-three, with force and arms, at and in the county 
aforesaid, in and upon one Mary A. Gribble, (a white female) 
in the peace of God and the State then and there being, vio- 
lently and feloniously did make an assault, and her, the said 
Mary A. Gribble, then and there, did beat, wound and ill treat, 
with intention, her, the said Mary A. Gribble, violently and 
against her will, then and there, feloniously to ravish and car- 
nally know, and other wrongs to the said Mary A. Gribble, 
then and there did, to the great damage, of the said Mary A. 
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Gribble, contrary to the form of the Statute, in such case made 
and provided, and against the peace and dignity of the State. 
“ LANDER, Sol.” 

Upon affidavit filed, the cause was removed to the county 
of Iredell for trial, where the prisoner was tried and convicted. 

A motion was made by the defendant’s counsel in arrest of 
judgment for several reasons, which fully appear in the opin- 
ion of this Court: the motion was overruled, and the defend- 
ant appealed. 





Attorney General and Avery, for the State. 
Osborne and Edney, for the defendant. 


Barrie, J. No bill of exceptions has been sent up with 
the record, and we are therefore confined to the objections 
urged against the sufficiency of the bill of indictment, upon 
the motion in arrest of judgment. These objections are: 

1st. That the prisoner, Tom, is not alleged to be a male. 

2nd. That Mary A. Gribble, though stated to be a white 
female, is not alleged to be a white female of the human spe- 
cies: and : 

srd. That the felonious assault is charged to have been made 
with an “intention” instead of “intent” to commit the rape. 

In the first two particulars objecfed to, the present indict- 
ment, conforis to that in the case of the State v.-Jesse, 2 Dev. 
and Bat. Rep. 297, which came before this Court, upon a mo- 
tion to arrest for a defect in the indictment. The motion was 
sustained, because the bill of indictment did not charge the 
assault to have been felonious, but neither of the objections, 
now urged, were noticed by the counsel or the Court. 

Certainty to a certain extent in general is all that is requir- 
ed in an indictment; and we think, to that extent the present 
indictment is sufficiently certain. Arch. er. pl. 44. IPf that 
be not so at common law, we cannot doubt that under the 
Act of 1811, (1 Rev. Stat. ch. 35, sec. 12) it would be deemed 
a refinement to say, it did not sufliciently appear that Tom, 
who is charged with an intent to commit a rape, was a man, or 
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e 
that Mary A. Gribble was a white female of the human 
species. 

The remaining objection is, that the word “intention” is 
used instead of “intent,” which is the word mentioned in the 
Statute creating the offense: 1 Rev. Stat. ch. 111, sec. 78. 
In favor of this objection, the case of the State v. Martin, 
3 Dev. Rep. 329, is mainly relied upon. There the charge in 
the bill of indictment, founded on the same Statute, was, that 
the prisoner “ did feloniously attempt to ravish,” &e. In all 
other respects it was like the one now under consideration ; 
which tends further to show that it has not been usual, and is 
not necessary, to state expressly the sex of the prisoner or the 
species of his victim. In deciding to arrest the judgment for 
the substitution of the word “attempt” in the place of “ in- 
tent,” the Court uses the following language: “It is a safe 
rule, therefore, to follow the words of the Statute; and be- 
cause it is safe, the courts have adopted it. If one departure 
be allowed, it cannot be told how far astray it may lead us. 
But independently of that consideration, it is the duty of the 
Court to require all pleadings to be expressed in terms as brief 
and apt as possible. There can be none to denote the intent 
more apt than that word inéent itself. It is the language of 
the common Law—of Statutes—of pleading. It is perfectly un- 
derstood and ought to be retained. It is said by Lord Exten- 
borouGH, in J?ew v. Phillips, 6 East 472, to be the proper 
word to convey the specific allegation of intent. It is found 
in all the precedents within our reach; and there is no other 
term so expressive and precise. Here the word attempt has 
been used in its stead. We should be justified in rejecting it 
upon the sole ground, that it is not the word of the Statute. 
But it is not even synonomous. Jntent referred to an act, 
denotes a state of the mind with which the act is done. <At- 
tempt is expressive rather of a moving towards doing the thing, 
than of the purpose itself. An attempt is an overt act itself. 
An assault is an ‘ attempt to strike,’ and is very different from 
a mere intent tostrike. The Statute make a particular intent, 
evinced by a particular act, the crime. That purpose and 
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that act cannot be so welM#nor sufficiently described, as by 
the words of the Statute itself.” Were we at liberty to decide 
the present case, upon the principles of the common law alone, 
unaffected by any Statute, we might, in favorem vite, feel our- 
selves bound by the above adjudication, or rather, by the 
course of reasoning by which it is supported, as an authority 
which we could not disregard. We might, therefore, rest 
upon it, and hold that no word, not even one of the same 
meaning, could be substituted, in an indictment upon the Stat- 
ute in question, for the word intent. But we cannot shut our 
eyes to the fact, that the Act of 1811, to which we have alrea- 
dy referred, declares that “no bill of indictment or present- 
ment shall be quashed, or judgment arrested, for or by reason 
of any informality or refinement, where there appears to the 
court sufficient in the face of the indictment to induce them 
to proceed to judgment.” . What is meant by an informality, 
we are informed by the Court in deciding the case of the 
State v. Gallimore, 2 Ire. Rep. 372. It is there defined to be 
“a deviation in charging the necessary facts and circumstan- 
ces constituting the offense, from the well approved forms of 
expression, and a substitution in lieu thereof of other terms, 
which nevertheless make the charge in as plain, intelligible and 
explicit language. Such a deviation is always dangerous, but, 
by means of such a substitution, it may be rendered a mere 
informality which is cured by the Statute.” The deviation in 
the case now under consideration, consists solely in the sub- 
stitution of the word “ intention” for the word “intent.” In 
Walker’s dictionary the two primary definitions ofthese words 
are the same, to wit, “design,” “ purpose.” Can the Court 
say, then, that a charge of a felonious assault made with the 
“intention” to commit a rape, i. e., with the design or pur- 
pose to commit a rape, is different from a charge of an assault 
made with the “ intent” to commit a rape, i. e., with a design 
or purpose to commit a rape? The bare statement of the 
proposition shows its absurdity. 

We are, therefore, constrained to declare, that we cannot 
discover any error in the record, and our opinion must becer- 
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tified to the Superior Court of th®county of Iredell, to the end 
that that Court may proceed to pronounce the sentence of the 
law upon the prisoner. 


Per Curtam. Judgment affirmed. 








STATE vs. ALFRED W. NOBLETT. 


It is not error in the trial of a capital case, to permit witnesses, who have been 
previously examined, to be recalled and re-examined after the jury have retired 
to consider of their verdict. 

It is not error for the judge to refuse to tell the jury, that the evidence of a wit- 
ness, who has made a mis-statement, must be rejected altogether. 

Where a simple enumeration of circumstances leads to an irresistible conclusion 
of fact, the Court cannot be considered as expressing an opinion upon such 
fact, contrary to the Act of Assembly, in merely making such enumeration, 
there being no peculiar significancy of voice or manner in making it. 

It is not a ground for arresting a judgment upon a conviction for murder that the 
word blow is used throughout the indictment for wound, there being other words 
used in the same context, which show that a wound was given, and what kind 
of a wound it was. The informality is cured by the Act of 1811. 

Nasu, C. J., dissented from the Court, on the question of arresting the judgment, 
believing that the substitution of blow, for wound, was a matter of substance, 
not cured by the Act of 1811. 


THis was an INDICTMENT for murder, tried before his Honor, 
Judge Saunpers, at the Spring Term, 1855, of Burke Superior 
Court. 

The indictment charged the defendant with the murder of 
one John Davis, and was in the common form, with the two 
exceptions pointed out in the reasons given in arrest of judg- 
ment, and which need not be noticed here. 

As all the material evidence in the case is interspersed in 
his Honor’s statement of his charge to the jury, and as that 
statement was elaborately criticised at the bar, and is can- 
tiously reviewed in the opinion of the Court, the Reporter 
deems it but just to give it entire, in the words of his Honor. 
It is as follows, viz: 
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“The Court charged the jury, that to sustain the indictment 
against the prisoner, it was for the State to show that a murder 
had been committed, the manner and time of doing it, and 
that the prisoner was the perpetrator of the crime: that being 
a case of circumstantial evidence, it was necessary for the 
State to establish every fact relied on as material to the prison- 
er’s guilt, by testimony producing moral certainty in the minds 
of the jury, to the exclusion of every rational doubt, so as 
fully to satisfy their consciences. The jury were to decide as 
to what facts were established to their satisfaction: what were 
the just, fair, and legitimate inferences, and whether they pro- 
duced in their minds, the necessary conclusion, that the prisoner 
was the murderer: that in a case of this kind, the jury should 
reject all doubtful testimony, and take no fact as proved, about 
which there was any just ground to doubt. 

“First: as to the killing. Did John Davis come to his death 
by violence or by natural causes? Unfortunately, there was 
no grounds to doubt the fact of his death: that his death was 
produced by the hand of violence, the State relies on the tes- 
timony of the widow, and of Eliza Davis, the daughter: that 
the deceased left his house on Sunday evening, the 4th of Sep- 
tember last, then in his usual health, about half hour by sun, 
saying that he was going to his hog-pen, some hundred yards 
from his mill: that he was searched for that night and not 
found till next morning: that he was then found in the bed 
of the creek, dead, with several marks or bruises on the left 
side of the neck and head, as described by the witnesses— 
some saying three or four, and one (Z/arkey) four or five, any 
three of which, in his opinion, was sufficiently severe to pro- 
duce death: the opinion of the witness was worth nothing, but 
it was for the jury to say, whether from the wounds de- 
scribed by the witnesses, they were satisfied such was the re- 
sult. They had stated these wounds were so severe, that on 
pressing with the finger on the side of the face, or head, the 
blood would gash out of the nose and ears. The gentleman 
who had been examined gave it as his medical opinion that, 
from the statement of the witnesses as to the character of the 
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wounds, death would necessarily have followed: whether these 
several matters were true, was the province of the jury to 
decide. So the State relied on the other facts, as testified to 
by the witnesses, that blood was found in several places along 
the path near the bank of the creek, near to the place where 
the body was found—that there was hair, corresponding with 
that of the deceased, and his hat lying some five yards off: 
that a large club, as if freshly cut, and corresponding with the 
sapling from which it was supposed to have been cut, was 
found in the bed of the creek within a few steps of the body: 
taking these facts as true, and that was for them, could there 
exist any rational grounds to doubt as to the fact of killing? 
The prisoner’s counsel had argued, that the deceased might 
have come to his death by falling into the creek and drown- 
ing, or by apoplexy; so he might, but it was for the jury to 
say whether such a death, under the circumstances was rea- 
sonable, or even probable. 


“As to the manner of killing, it was not incumbent on the 
State to show that the blow if given, had been inflicted with 
the stick, as appeared in evidence, but any other thing calcu- 
lated to inflict wounds of a similar kind, would support the 
indictment. 


“As to the time when the deceased was killed, if killed at 
all, you have no direct evidence; the testimony of the old lady 
and daughter is, that he left home a half hour by sun; that 
he was missing that night, and that he was found in the creek 
next morning; from the signs of blood near the path, and 
other discoveries, the jurors, who were on the inquest, and 
who were examined as witnesses, concluded he might have 
been killed, and probably was, about, or before sun-down ; but 
on this point there was no direct evidence; it might have been 
at the time supposed, or during that night, as the witnesses, 
who made the examination on Sunday evening, say they found 
no signs until the next morning: the murder, by whomsoever 
perpetrated, from this evidence must have been done between 
the half hour by sun, when he was last seen alive, and sun-rise 
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the next morning, when he was found dead: at what precise 
time it took place the State was not bound to show. 

“Tf the jury entertained any doubts on either of these 
points—the killing, or the manner of the death—their inquiry 
would stop, and they should acquit the prisoner. But if they 
were satisfied on these points, they would proceed to the im- 
portant inquiry, so far as the prisoner was concerned, was he 
the perpetrator of the foul deed? In prosecuting this inquiry 
as before stated, the jury should reject every doubtful cireum- 
stance, and then say whether the facts they considered as 
proved, established the guilt of the prisoner, and that beyond 
all doubt ? 

“ First. The State says the prisoner had the opportunity of 
committing the murder: to establish this, the State relies on 
the fact as stated by the witnesses, that the prisoner lived 
within one mile of the place where the deed is supposed to 
have occurred, and that he was absent from home at the time, 
as testified to by the old lady, who, as she says, was living in 
the same house, and, as it is insisted, if the several witnesses 
are to be believed, was still in the neighborhood. 

“Secondly. The State says if the witnesses are to be believed, 
the prisoner had a motive for doing the act ;—a difficulty had 
occurred between the deceased and the prisoner, in July pre- 
vious to the alleged murder: the prisoner had been bound over 
to the Superior Court, and he applied to the witness, Logan 
Burgin, to be his security, and the witness swears that in the 
conversation, the prisoner said, if Davis swore that he struck 
him with a stick he swore to a lie, and added if he fools with 
him he would fix him so he could not swear again. The wit- 
ness says he admitted he had struck him with his fist. The 
two witnesses, Bicknell, were examined as to what they had 
heard the prisoner say the day after the trial before the magis- 
trate. The first says, he told him Davis had sworn he struck 
him with a stick, which he denied, and said, that man had 
better mind or he would put him where he would do no good. 
The other Bicknell heard prisoner say damned old pup, better 
not let him get hold of him: would killhim. On his wife repro- 
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ving, said he had told deceased so. Vaughn swears he met 


the old man in the field soon after the offense occurred ; that — 


he was bleeding—told him that prisoner had struck him with 
a stick—told this to prisoner—he denied it, and said if de- 
ceased swore it he would kill him. This witness’ testimony 
had been strongly objected to in the argument, because he had 
sworn falsely in swearing he had not been examined before the 
committing magistrates, and therefore, was not to be believed. 
The Court charged that ifthe witness had knowingly and cor- 
ruptly sworn falsely, the jury would reject his testimony ; but if 
it was a mistake, and not through corruption, then they would 
decide as to what credit they would give the testimony ; so if 
they rejected it, they would then consider the other testimony 
on the points of motive and threats. Then as to the prisoner’s 
absence, and the signs of blood on his clothes. His Counsel 
argued that he was not bound to show where he was; and 
the witnesses were mistaken as to the signs of blood; and that 
he might have got the blood in some other way. It is true, 
the prisoner was not bound to account for his absence, but if 
he failed to do so when informed of the charge against him, 
and that recently after the murder was alleged to have been 
committed, it would be for the jury to draw their own infer- 
ence. The witnesses swore, when asked when he left home? 
when he came over? where he had been? and where he had 
staid? he answered he left home on Saturday; came over on 
Monday ; and that he had been nowhere, and had staid no- 
where. It was for the jury to consider this statement and to 
draw their own conclusion. As to the signs of blood upon his 
pantaloons, the witnesses who were along when he was ar- 
rested, concur in swearing, that on the blood being discovered 
they got down and examined the pantaloons and the signs 
were blood; and one of them, Zy¢éle, swears he saw the pris- 
oner, on the way, attempting to rub it out. 

“These are the several circumstances relied on by the State 
to connect the prisoner with the crime, and to satisfy the 
jury that he did the deed—the opportunity—the motive— 
threats—absence, and signs of blood. 
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“To this the counsel for the prisoner replied, that the fact 
of killing might have been placed beyond doubt by a medical 
examination, and as this was not done, every inference is to 
be drawn against the omission ; that as to the time and man- 
ner of killing, that it was next to impossible for the prisoner, 
alone, to have done the act, and concealed the body, in the 
short time allowed by the State’s witnesses, without the almest 
certainty of detection: that if he did the act alone, it must 
have left on the clothes much stronger marks than those al- 
leged to have been found: that the prisoner may have been 
absent and may be unable to show where he had been, yet the 
State had not shown his presence in the neighborhood: as to 
the riding of the horse, his being seen in the morning, was 
not proved to any degree of certainty: that the threats relied 
on, if made, was at a time of passion, and too remote to have 
any weight, and the witnesses may have misunderstood the 
expressions ; that circumstances pointed to the witness 
Vaughn, with as much force as to the prisoner—his con 
duct in making the examination, the place he went to search, 
showed that he either did the act himself or knew who did, 
and that his manner on his examination, and false statements, 
were certain marks of guilt not to be mistaken: that the cir- 
cumstances were too uncertain and inconclusive to justify a 
verdict of guilty in accordance with the known principles of 
our criminal law. ° 

“Tn conclusion, the Court left it to the jury, to inquire first, 
as to the facts proved; and unless they left their minds free 
from doubt, it was their duty to acquit. On the contrary, if 
the facts admitted of no rational doubt, either as to their ex- 
istence, or as to the identity of the prisoner, thea it would be 
their duty, however painful, to convict. 

“The jury having deliberated for twenty four hours, and 
being unable to agree, addressed a letter to the Court, in which 
they say, ‘the jury wish to re-examine the witnesses Nesbit 
and Vaughn, particularly as to the search; they would like to 
examine testimony as to Vaughn’s character:’ whereupon, 
the Court ordered the prisoner to the bar, when the witnesses 
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Nesbit and Vaughn, were re-examined. Nesbit related, in 
substance, what he had first sworn. Vaughn stated the same, 
except he said, that when asked if he had been examined as 
a witness on the trial before the magistrate, he understood the 
question to refer to the first trial and not to the last; and also 
that he returned home on Saturday night and slept one hour, 
when he got up early and went to Mr. Davis’. Burgin, who 
had been first examined, swore that Vaughn was a man of 
good character for truth. This examination was conducted by 
the Court, against the consent of the prisoner. 

“The Solicitor moved the Court to instruct the jury, that 
even if they should believe Vaughn had aided, or assisted the 
prisoner in the murder, they should convict on this indictment. 

“The prisoner’s counsel moved the Court also to instruct, 
that if the jury should doubt whether the deceased was killed 
by Vaughn or the prisoner, they should acquit. 

“The Court charged, that they would consider all the cir- 
cumstances in evidence, and if they should think one person 
alone could not have done the act, but the prisoner had a 
hand in it, it would be their duty to convict on this indict- 
ment: but if they should think that it was the act of Vaughn, 
or any other person, or the act of the prisoner, and they 
doubted as to who did it, the prisoner was entitled to an ac- 
quittal.” Defendant excepted to the instruction given the jury 
in the’ several particulars mentioned in the opinion of this 
Court. Verdict of guilty. 

Motion in arrest of judgment. Motion overruled. Judg- 
ment and appeal. 


Attorney General, for the State. 
Bynum, Baxter and Edney, for the defendant. 


Barrier, J. An attentive examination, aided by able argu- 
ments of counsel, and by repeated discussion among ourselves, 
and stimulated by an anxious desire to come to a just conclu- 
sion in a case of such great importance, both to the State and 
to the prisoner, has not enabled us to discover any error, either 
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in the bill of exceptions, or upon the record, which entitles 
the prisoner to a new trial, or to an arrest of the judgment. 

The errors assigned by the counsel for the prisoner, in his 
bill of exceptions, are the following: 

“*1. That the presiding Judge erred in permitting witnesses 
to be recalled and re-examined, after the jury had retired to 
consider of their verdict. 

“2. That he erred because he declined telling the jury that 
they ought to reject, altogether, the testimony of the witness 
Vaughn. 

**3. That he erred in expressing an opinion as to the truth 
of a material fact. 

“4, That in responding to the prayer of the prisoner for a 
specific instruction, he erred in telling the jury that if they 
should think one person, alone, could not have killed the de- 
ceased, ‘but the prisoner had a hand in it,’ they must con- 
vict him. 

“5. That in responding to the prayer of the prisoner for a 
specific instruction, he erred in not giving it in the terms re- 
quired, but avoided the force of it, by making his charge too 
vague and indefinite.” 


1. With respect to the first error assigned, we are saved the 
trouble of an investigation, because we find that the question 
which it raises, has been settled against the prisoner by repeated 
adjudications of this Court. In the case of the State v. Silver, 
3 Dev. Rep. 332, it was held that the Court, at the request of 
the jury, might in its discretion, permit a witness, who had 
been once examined, to be called again at any time before the 
verdict was rendered, notwithstanding the witnesses were 
separated before their first examination, and had since had an 
opportunity of speaking with each other. Again, in the State 
v. Rash, 12 Ire. Rep. 382, the Court said that it was a mere 
discretionary power in the Court below, to permit or refuse, 
the introduction of additional testimony, after the commence- 
ment of the argument of counsel to the jury. So in the State 
v. Weaver, 13 Ire. 491, it was stated that whether a witness, 
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who has once been examined, shall be re-examined, is a ques- 
tion of discretion for the presiding judge, and that from his 
decision no appeal would lie to this Court. 

The principle decide in these cases applies to everything 
which was permitted to be done in the present case. No wit- 
ness was examined who had not been examined before, and 
each witness who was recalled, testified to facts which had 
been previously examined and discussed. 

2. The question raised by the second error was ably argued 
by the counsel, fully considered by the Court, and decided 
against the prisoner, in the State v. J. 7. Williams, at the late 
term in Raleigh, and not yet reported. (Ante 257.) We have 
heard nothing in the argument here to change the conslusion to 
which we came in that case. 

3. The third error assigned, is, that the judge expressed to 
the jury his opinion, that the deceased came to his death “ by 
the hand of violence” and not by his own act. The imputa- 
tion is, that his Honor, after recapitulating all the facts and 
circumstances, which had been given in evidence, and relied 
on by the solicitor to prove that the deceased did not commit 
suicide, but was killed by another, closed the enumeration thus: 
“taking these facts as true, and that was for them, (the jury,) 
could thereexist any rational ground to doubt as to the fact of 
killing?” Itisinsisted that this question was putin such a man- 
ner, asto intimate to the jury that, in his opinion, there could be 
no doubt as to the killing. Now it is certain,” as the Court 
said in Meleae v. Lilly, 1 Ire. Rep. 118, “that this question 
might have been proposed in such a tone and manner, as to 
manifest the clear conviction of the inquirer, how it ought to 
be answered ; but we cannot intend any circumstances of this 
sort, and without some peculiarity of tone or manner, intima- 
ting the opinion of the speaker, and influencing, or tending to 
influence, the judgment of those addressed, the question sub- 
mitted very properly directed the attention of the jury to a 
material inquiry of fact.” 

These remarks furnish, in our opinion, a complete reply to 
the argument in favor of the imputed error. We think that 
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so far from intending, in the question put by his Honor, any 
peculiarity of tone or manner injurious to the prisoner, we 
might justly infer the contrary, from the care which he took 
to caution the jury against relying upon any fact, or circum- 
stance, adverse to the prisoner, unless it were proved by 
unquestionable testimony. The truth is, that the facts which 
bore upon the inquiry, then under consideration, could not 
well be called to the attention of the jury, without impressing 
the hearers, that the narrator and everybody else could have 
no other belief than that the deceased was killed by some 
other hand than his own. But yet, it cannot be doubted that 
the judge was strictly in the line of his duty, while recapitu- 
lating the testimony; and the question which he proposed to 
the jury was a very proper one, unless accompanied with the 
objectionable tone and manner, which, as has been shown, we 
have noright toinfer. This subject was before the Court, at its 
late June term in Raleigh, in the case of the State v. Pinckney 
Williams, (ante 194) upon an indictment for larceny; and the 
very strong circumstances of suspicion against the defendant in 
that case, made a question propounded to the jury by the judge, 
quite as liable to objection as the one now under considera- 
tion; and yet, we held that there was no error. It is proper 
to remark further, in justification of his Honor’s charge, that 
after calling the attention of the jury to all the facts and cir- 
cumstances relied upon by the State to show the manner of 
the killing, he proceeded to state those relied on by the pris- 
oner, together with the arguments of his counsel thereon, to 
show that.the deceased’s death was self-inflicted. 

4. The instruction prayed by the solicitor, the answer to 
which gave rise to the fourth exception, was, that if the jury 
should believe the witness Vaughn “aided and assisted the 
prisoner in the murder, they should convict on this indict- 
ment.” His Honor told the jury, in reply to this, “ that they 
would consider ali the circumstances in evidence, and if they 
should think one person alone could not do the act, but that 
the prisoner had a hand in it, it would be their duty to convict 
on this indictment.” The prisoner’s counsel except to this 
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charge, upon the ground that the expression “had a hand in 
it,” was so indefinite in its meaning, that it was calculated to 
mislead the jury, and was, therefore, erroneous; that by ‘Aav- 
ing @ hand in an act was commonly understood to mean the 
being in any way concerned in, or connected with it, by any 
person, whether present or absent, near the scene of it or at 
a distance from it. If this were the sense in which his Hon- 
or’s language might fairly be understood, then it would be 
erroneous. But we cannot think that such is the fair con- 
struction of it. It was spoken with reference to the testimony 
given on the trial, and must be taken as having been applied 
to that testimony. The case does not show that anything was 
said by any of the witnesses tending to prove that the homi- 
cide had been procured to be done by some person not present 
at the time of the killing; and we cannot see, therefore, how 
the jury could have been misled by the expression to which 
the exception is taken. The counsel objected further, that 
the language was unusual, and never before heard of in a ju- 
dicial proceeding; but in that they are mistaken, for on the 
trial of Lord Mohun for murder, before the House of Lords, 
in 1692, the solicitor-general, in his argument for the Crown, 
and the Lords, in a question propounded to the judges, use 
the same expression, in the same sense in which it was em- 
ployed by his Honor. 4 State Trials, Zord Mohun’s case, at 
pages 537, 545. 

The fifth and last error assigned in the bill of exceptions, as 
the ground of a new trial, is, that his Honor did not give a 
proper specific instruction, which the prisoner’s counsel prayed, 
but instead thereof, gave an instruction which was calculated 
to prejudice the prisoner’s cause. The instruction prayed, 
was, “that if the jury should doubt whether the deceased 
was killed by Vaughn or the prisoner, they should acquit.” 
The instruction given was, that if the jury should “think it 
was Vaughn, or any other person, or the act of the prisoner, 
and they doubted as to who did it, the prisoner was entitled to 
an acquittal.” The objection is, that the instruction was in 
more general terms than was requested, whereby its force 
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and effect were weakened. The counsel for the prisoner 
insist that the testimony made out a very strong case 
of suspicion against Vaughn, and that they had a right to 
have the issue, whether he or the prisoner committed the homi- 
cide, presented singly to the jury; and that his Honor by 
introducing the supposition that “any other person” may 
have done it, withdrew the attention of the jury from such 
issue, and thereby prejudiced the case of the prisoner. We 
admit the prayer of the prisoner was a proper one, and that 
the judge would have done right in giving the instruction in 
the very words desired. We admit further, that if the charge, 
as given, was not substantially what was required, or was cal- 
culated to mislead the jury, it was erroneous. Bynum v. By- 
num, 11 Ire. Rep. 632. Shelfer v. Gooding, ante 175. 

But notwithstanding the strong reliance which the counsel 
seem to place upon the validity of this objection, we must 
confess that we cannot perceive its force. It appears to us, 
that the instruction given, included in express terms, that 
which was asked, and then added something which made it 
more favorable to the prisoner. The jury were told that if 
they doubted whether it was the prisoner, or Vaughn, or any 
other person who did the act, they must acquit the prisoner. 
Vaughn’s case was certainly put before the jury, and the resi- 
due of the charge was in effect, (and the jury could not have 
understood it otherwise,) that if they had a reasonable doubt, 
whether the prisoner committed the murder, he was entitled 
to an acquittal. That reasonable doubt would necessarily be 
created by the supposition that Vaughn, or any other person, 
might have done the act. Unless the counsel wished the jury 
to be told that if they did not believe that Vanghn was guilty, 
then they must find the prisoner guilty, even though they sus- 
pected that some other person had committed the crime, we 
cannot see how the prisoner was injured, or could have been 
injured, by the instruction given. 

In the event that a new trial should be refused, the prison- 
er’s counsel moved in arrest of the judgment, assigning there- 
for two grounds. 
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1. That in the latter part of the bill of indictment, the word 
“oath” is omitted. 

2. That the bill of indictment is fatally defective, in charg- 
ing that the death was caused by a “ blow” instead of a 
wound. 

The first ground of objection is, in our opinion, untenable. 
In the commencement of the indictment it is expressly stated, 
in the usual form, that “the Jurors for the State upon their 
oaths present” &c., and that is sufficient, without repeating 
that the charge of murder was made upon their oaths. In the 
case of the State v. Kimbrough, 2 Dev. Rep. 431, it did not 
appear anywhere upon the record, that the grand jurors had 
been sworn; yet the Court held, that as the proceedings were 
in a court of superior jurisdiction, it would be intended that 
the bill of indictment was duly found upon the oaths of a re- 
quisite number of good and lawful men. In the present case, 
the record states expressly that the grand jurors were “drawn, 
sworn, and charged, as a grand jury.” It follows, of course, 
that the bill of indictment, and every part of it, was found 
upon their oaths. 

The second objection is one of much more importance 
and difficulty, and were we required to decide upon it accord- 
ing to the principles of the common law applicable tu the 
subject, we might hold it to be a fatal one. But we are not 
at liberty to disregard the Act of 1811, (1 Rev. Stat. ch. 35, 
sec. 12) which declares that “In all criminal prosecutions 
which may be had by indictment or presentment, it shall be 
sufficient for all intents and purposes, that the bill shall con- 
tain the charge against the criminal, expressed in a plain, 
intelligible, and explicit manner; and no bill of indictment, 
or presentment, shall be quashed, or judgment arrested, for, 
or by reason of any informality or refinement, where there 
appears to the court sufficient upon the face of the indictment 
to induce them to proceed to judgment.” 

The counsel for the prisoner contend that this act, unless 
confined within narrow limits, will destroy everything like 
regularity and formality in criminal prosecutions, and thus 
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withdraw from the accused that protection which the free spirit 
of the common law secured to them; and that, therefore, it 
ought to be construed strictly. Indeed, one of the counsel, 
Mr. Edney, ventured to call in question the wisdom of the 
Act, and of the General Assembly which passed it. In that, 
however, he is opposed by the late distinguished Cuter Jvs- 
TIcE, who, in the case of the State v. Dfoses, 2 Dev. Rep. 452, 
used, in reference to this Act,-the following language: “ this 
law was certainly designed to uphold the execution of public 
justice, by freeing the courts from those, fetters of form, tech- 
nicality and refinement, which do not concern the substance 
of the charge, and the proof to support it. Many of the sages 
of the law had called nice objections of this sort, a disease of 
the law, and a reproach to the bench, and lamented that they 
were bound down to strict and precise precedents, neither 
more brief, plain nor perspicuous, than that which they were 
constrained to reject. In all indictments, and especially those 
for felonies, exceptions extremely refined, and often going to 
form only, had been, though reluctantly, entertained. We 
think the legislature meant to disallow the whole of them, and 
only require the substance, viz: a direct averment of those 
Jacts and circumstances which constitute the crime, to be set 
forth.” We think that the wisdom and the beneficent opera- 
tion of the Act, are by these remarks amply vindicated; and 
we shall rot hesitate to give to it the effect to which the de- 
cisions of our predecessors have settled that it is entitled. 
The Act has not dispensed with the necessity of stating, in 
the bill of indictment, the substance of the charge, but it has 
required the courts to disregard what is merely ¢nformality 
or refinement. We must inquire then, what is an informality 
or arefinement? An informality (says Judge Gaston, in de- 
livering the opinion of the Court in State v. Gallimore, 2 Ire. 
Rep. 372) is a “deviation in charging the necessary facts and 
circumstances constituting the offense, from the well approved 
forms of expression, and a substitution in lien thereof of other 
terms, which nevertheless make the charge in as plain, intel- 
ligible, and explicit language. Such a deviation is always 
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dangerous, but, by means of such a substitution, it may be 
rendered a mere informality, which is cured by the Statute. 
A refinement is understood to be the verbiage, which is fre- 
quently found in indictments, in setting forth what is not 
essential to the constitution of the offense, and therefore, not 
required to be proved on the trial.” “An informality,” (says 
Rvrrin, C. J., in the case of the State v. Moses, case above 
referred to,) “can embrace, perhaps, only the mode of stating 
the fact. If the fact be one essentially entering into a crime, 
it must be set forth: but it need not be set forth in any par- 
ticular words, if other words can be found which will convey 
the whole requisite legal idea. Pleaders are to be much com- 
mended for pursuing the ancient, settled and approved pre- 
cedents. They are the best evidence of the law itself; and it 
is a becoming modesty in us, the emblem of merit, to evince 
a marked veneration for the sages who have preceded us. 
But it has pleased the Legislature not to require, as a matter 
of duty, in all cases, what is certainly a matter of prudence 
and propriety.” Having thus ascertained the legal meaning 
of the terms “informality ” and “refinement,” it remains for 
us to inquire, whether the substitution of the word “ blow ” 
for the word “ wound,” in the indictment now before us, is 
such an informality as is cured by the Statute. The counsel 
for the prisoner contends that it is not—that, on the contrary, 
it is a defect in. the substance of the averment of the means 
whereby the deceased came to his death, and, therefore fatal : 
that the word “ blow” signifies the cause only of the wound, 
which is the effect of.the dlow, from which effect the death 
ensues: and that such wound, being the immediate cause of 
the death, must be stated, instead of the remote cause, which 
is the blow. 

The language of the Court in the case of the State v. Martin, 
3 Dev. Rep. 329, to which we have referred particularly in the 
State v. Tom, (decided at the present term, ante 414,) goes far 
to support this argument. But it is to be remarked, that the 
Act of 1911 is not at all alluded to in that case, and the decision 
seems to have been put upon the strict principles of the com- 
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mon law. We admit the force of the argument, provided the 
premises be true, that the word dow in the connection in 
which it is used does not convey “the whole requisite legal 
idea” of the means whereby the deceased was killed. The 
charge is, that the prisoner “with a certain club, which he, 
the said Alfred W. Noblett, in both his hands then and there 
had and held, the said John Davis, in and upon the left side 
of the head, cutting the left ear, and mashing the nose and left 
cheek bone of him the said John Davis, then and there felo- 
niously, &c., did strike, giving to the said John Davis then 
and there with the club aforesaid, in and upon the left side of 
the head, cutting the left ear and mashing the nose and left 
cheek bone, of him the said John Davis one mortal blow, of 
which said mortal blow the said John Davis on, &c., instantly 
died.” Mr. Walker defines the word “blow,” to mean a 
“stroke,” and the verb “to mash” of which mashing is a 
participle, to mean “to beat into a confused mass.” Now it 
seems to us that a blow or stroke with a club, which has the 
effect of cutting the left ear and mashing or beating into a 
confused mass, the nose and left cheek bone of the deceased, 
shows to the Court, as clearly, the means whereby the deceased 
was killed, as if the word wound had been used. The case of 
the State v. Moses, decides that the Act of 1811 dispenses 
with the necessity of stating the dimensions of a wound, and 
we think that it is equally effectual to dispense with the ne- 
cessity of using the word wound, when other terms of equiv- 
alent meaning are employed. 

The result of our opinion, is, that no error has been shown 
in the bill of exceptions, or in the record, to prevent the sen- 
tence of the law from being passed upon the prisoner; and to 
the end that such sentence may be pronounced, it must be 
certified that there is no error in the record. 

Nasu, C. J., dissentiente. I concur with my brethren in 
the opinion denying to the prisoner a venire de novo. 

I do not concur with them in their judgment in overruling 
the motion in arrest of judgment. I believe that the indict- 
ment is substantially defective. 
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It is conceded, that by the common law it is so; but it is 
considered that the error is cured by the plastic effects of the 
Act of our Legislature, passed in 1811. By that Act it is de- 
clared, “that no bill of indictment or presentment shall be 
quashed, or judgment arrested, for or by reason of any infor- 
mality, or refinement, where there appears to the court, suffi- 
cient, on the face of the indictment, to induce them to pro- 
ceed to judgment.” Believing, as I do, that sufficient does 
not appear on this indictment to authorise me to proceed to 
judgment against the prisoner, I am constrained to say, that 
in my opinion, the judgment ought to be arrested. 

From the earliest period of our criminal law as contained 
in our books of precedents, the charge of the death is averred 
to be from the fatal wound, or bruise, as the case may be: no 
instance can be found, either before the Act of 1811, or since, 
in which this averment is omitted, or the death attributed to 
the blow inflicting the wound. This averment has ever been 
considered a substantial one, which must be laid in the indict- 
ment and proved as laid, so much so, that if in an indict- 
ment for murder by a wound or bruise inflicted, it appears 
in evidence that the death was caused, not by the wound, 
but by poison, the prisoner must be acquitted. Why is it that 
a physician. or surgeon, who is called as a witness, is never 
asked if the b/ow was sufticient to produce death ? but wheth- 
er the wound inflicted was sufticient ? 

But Iam not left without authority upon this point, and as with 
Lord Kenyon, so with me, one decided case is of more worth 
than many theories. ; 

The opinion of men of high judicial station, upon the point 
in issue, is ever most grateful to me in the discharge of my 
official duties. My brethren rely much upon the case of 
Moses to bear them out. I refer to the same case to sustain 
my position. Moses was indicted for murder, and in the in- 
dictment, the length and breadth of the wound was set out, 
but not its depth. The opinion is delivered by the late emi- 
nent Chief Justice of this Court. In commenting on the case 
in connexion with the objection, he says, page 466, “ The sub- 
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stance is, that the prisoner gave the deceased a mortal blow 
of which he died. A stroke, a mortal wound inflicted thereby 
and the averment of death by the wound are essential.” That 
this expression did not drop from him unadvisedly, at page 
467, speaking of the relaxing effect of the Act of 1811, on 
bills of indictment, he states, “ That the wound, its mortality 
and its actually causing the death, are the substantial parts.” 
This opinion proceeds from too high a source for me to disre- 
gard, because it was not necessary to the decision of the point 
immediately before the Court. The bench was at that time 
as strong as it ever had been, or has been, at any time since. 
The Court there use the words “essential” and “ substantial,” 
in relation to the averment of the death being occasioned by 
the wound. If that averment be a substantial part of the in- 
dictment, it must be so averred and so proved, because it is 
an essential fact to be found by the jury. This authority then 
sustains my position, that the omission in the bill of indict- 
ment of the material averment, that the death was occasioned 
by the mortal wound; is fatal to the indictment and not cured 
by the Act of 1811. The Act cures informalities. What is 
informality? It is nothing but want of form; a deviation 
from well established precedents or forms in matters of mere 
form. But the omission of the averment of which I complain, 
is matter of substance, so declared by the highest judicial an- 
thority known in our State, and not mere form. If the Act 
of 1811, is to have the effect contended for, I am persuaded it 
will prove the most mischievous of any ever enacted by our 
Legislature. The exposition it has received here, may be a 
sound one; I do not think so. Criminal proceedings will be 
stripped of all those forms, deemed by our ancestors so essential 
to the life, liberty and property of the citizen. A periphrastic 
mode of expression will be adopted in the place of those well 
known words, murder, feloniously, burglarieusly and others ; 
for though they cannot be expressed by synonyms, they each 
may, by words equally plain and more comprehensible by 
common persons. Approved precedents are the best evidence 
of the law. Both, Judge Gaston, in the case of Gallimore, 
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and Judge Rvrriy, in that of J/oses, point out forcibly the 
danger of abandoning precedents, and the latter, both in the 
case of Moses and that of Martin, says, that the words, felo- 
niously and murder and burglariously, are necessary in indict- 
nents for the crimes designated. To my mind, it is apparent, 
that by the word “informalities” the Legislature intended to 
embrace those things which are strictly matters of form, and 
did not intend to extend the Act to matters of substance. 

Neither is the objection to the indictment a refinement, in 
the language of the Act, for I cannot believe that what is deemed 
by the law a substantial averment, can in any sense amount 
to a refinement. 

Being convinced that the indictment is fatally defective, I 
am constrained to say that sufficient does not appear upon its 
face to authorise me to say that judgment ought to pass 
against the prisoner. My opinion is, that judgment onght to 
be arrested. 


Per Cvriam. Judgment affirmed. 








JONAH BIVENS et. al. vs. McCALLUM PHIFER. 


Where a declared general purpose of providing bountifully for one relative, would 
be defeated, and a very striking inequality produced among others standing in 
equal degree of relationship to the testator, by applying the rule of construc- 
tion to make the division per capita, the other rule of dividing per stirpes will 
be adopted. 


Perrrion for the payment of legacies under the will of Da- 
vid Phifer, heard before Manty, Judge, at the last Spring 
Term of Union Superior Court. 

After giving his wife 250 acres of land, (describing it) and 
other property amounting in value to $850, with the liberty 
of taking $850 in cash for and in lieu of her third of his real 
estate, and a negro woman, and making other provisions which 
resulted in the accumulation of the fund in question, and are 
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not material to the question involved, the testator proceeds : 
“ My will and desire is, that my executors hereinafter named, 
at my decease, shall sell my negro property in families, or at 
the discretion of my executors, and the balance of my proper- 
ty not above named: sale to be conducted as all executors’ 
and administrators’ sales are: and the proceeds of sale, togeth- 
er with what notes and cash may be on hand at the time of 
my decease, all to be disposed of as follows: Item, my will 
and desire is, that my son Matthew Phifer’s heirs: my son 
David Phifer’s heirs: my son Ezra Phifer’s heirs: my son, 
McCallum Phifer: my daughter Rachel Biven’s heirs: my 
daughter Martha Craig’s heirs, each :eceive as much of my 
estate as the value of my land given to my wife ; then beloved 
wife, Elizabeth Phifer, and the above named heirs, with the 
exception hereinafter named, to share and share alike.” 

“Ttem, my will and desire is, that if my grand-daughter, 
Mary Jane Phifer, should die before she comes of age to re- 
ceive her part of my estate, it to be equally divided among 
my lawful heirs.” 

McCallum Phifer, and the widow Elizabeth, were appoint- 
ed executors; the former only qualified. 

In 1852, the testator added a codicil to the above will, which 
adds an additional amount to the fund “ to be divided among 
iny heirs as above directed.” 

Rachel Bivens died in the life-time of the testator, leaving 

six children. 


Martha Craig . - - - four children. 
Martha Phifer - - - - seven * 
David Phifer - - - : three “ 
Ezra Phifer - - - . one child. 


McCallum Phifer is still surviving. So, with the widow, 
there would be twenty-three individuals if reckoned by the 
per capita rule; and only seven classes, with the widow, if 
reckoned by the per stirpesrule. The suit was brought against 
McCallum Phifer by the grand-children, praying that their 
legacies should be paid them all equally, or per capita. 

It was referred to a commissioner, J. JZ, Stewart, to take 
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an account of the estate of David Phifer, Sr., and report the 
amount of the estate and the part due each of the legatees 
under the will. He reported the sum of $34,059 01, which 
was divisible into seven parts, one, viz: $4,929 59, for Mc- 
Callum Phifer; the like sum (with a small deduction) to the 
widow; and the like sum to each of the families of the deceas- 
ed sons and daughters of the testator. 

To this report an exception was filed in the County Court, 
insisting that the division should be made per capita. Oncon- 
sideration and argument in that Court, the exception was over- 
ruled and the report confirmed. And judgment being given 
for the petitioners, according to this report, they appealed to 
the Superior Court. 

In the Superior Court it was proved that McCallum Phifer 
wasa man with a family of children, and the only question in 
~ the cause, being whether the division under the will of David 
Phifer should be made per capita or per stirpes, his Honor, 
considering the above fact, in connexion with various clauses 
of the will, decided, that the intention of the testator was, that 
the division should be made per stirpes. He gave judgment 
that the report be confirmed, and that the parties recover ac- 
cordingly, from which judgment the plaintiffs appealed to 
this Court. 


Wilson, for the plaintiffs. 
Osborne and H. C. Jones, for the defendant. 


Barrie, J. If that clause of his will by which the testator 
directed that his son Matthew Phifer’s heirs, his son David 
Phifer’s heirs, his son Ezra Phifer’s heirs, his daughter Rachel 
Biven’s heirs, his daughter Martha Craig’s heirs, his son Me- 
Callum Phifer, and his widow Elizabeth Phifer, should take 
his estate after being converted into money, share and share 
alike, had stood alone, then according to the general rule, es- 
tablished by several adjudications of this Court, the legatees 
would take per capita and not per stirpes. Ward v. Stowe, 
2 Dev. Eq. 509; Harris v. Philpot, 5 Ire. Eq. 324; Cheeves 
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v. Bell, 1 Jones’ Eq. 234. But if there be any thing in the 
will, indicative of an intention that they shall take as families, 
the general rule will not apply, and the division shall be per 
stirpes and not per capita, Spivey v. Spivey, 2 Ire. Eq. 100; 
Martin v. Gould, 2 Dev. Eq. 305; Henderson v. Womack, 
6 Ire. Eq. 437. The question then, is whether there be in the 
will before us, any indication of an intention to take the case 
out ofthe general rule. A careful examination of the different 
clauses of the will, comparing one with another, has satisfied 
us that there is, and that this appears from at least two cir- 
stances. 

Ist. It is manifest from every part of his will and codicil, 
that the testator intended to make a fair provision for his 
“ beloved wife,” so far as the amount of his estate and the 
just claims of his children upon his bounty, would allow. *In 
construing his will, in order to ascertain what that provision 
was intended to be, we have a right to look to the condition 
of his estate as it was found to be at the time when his will 
was made. Lillard v. Reynolds, 3 Ire. Rep. 366; Boys v. 
Williams, 2 Russ. and Myl. Rep. 6 89; Martin v. Drinkwa- 
ter, 2 Beavan 215. In the latter case Lord Lananate said, 
“I consider the rule as settled: you are at liberty to prove 
the circumstances of the testator, so far as to enable the Court 
to place itself in the situation of the testator at the time of 
making his will, but you are not at liberty to prove either his 
motives or intentions.” In the present case it appears that the 
will was written in 1848, the codicil in 1852, and that the tes- 
tator died in March, 1853. It is not shown or suggested that 
the value of the estate had materially increased or diminished 
between the times when the will and codicil were executed, 
and the time when the account was stated by the referee in 
1855. The whole estate may, then, be taken to have been 
worth about $35,000 when the will was made. Now, if the 
testator is to be supposed to have intended a per capita divi- 
sion among the legatees, in that clause of his will to which we 
first referred, his widow would get only about $1500, there 
being twenty-three claimants: but if a per stirpes division 
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were designed, then her share would be about $5000. We 
cannot hesitate in saying that the testator intended to make 
for her, the latter, and not the former totally inadequate pro- 
vision; and that, therefore, the division between his son and 
his grand-children, should be by families, i. e. per stirpes. 

2nd. The other circumstance which has aided in bringing 
us to this conclusion, is to be found in the fact which is stated 
by his Honor in the Court below, as the ground of his opin- 
ion. It was shown that the testator’s son, McCallum Phifer, 
was “a man witha family of children,” and it cannot well be 
supposed that the testator, in providing for his grand-children, 
was not willing to put MeCallum’s children upon the same 
footing with the others, by giving their father a share asa 
stock or root. That the state of the testator’s family may be 
looked to, in fixing a construction upon his will, see the case 
of Lowe v. Lord ITuntingtower, 4 Russ. Rep. 432. 

Upon the whole, we are of opinion that his Honor was right 
in overruling the exception to the report of the referee and 
confirming the report, and that his judgment ought to be atf- 


firmed. 


Pier Curiam. Judgment affirmed. 








REUBEN HALL AND WIFE vs. CHANG AND ENG BUNKER, the 
Siamese Twins. 


A deed, made by husband and wife to one who dies previously to the probate 
and privy examination of the wife, is good from the time of its execution and 
delivery to the bargainee, provided, after his death, it is duly acknowledged, and 
the privy examination of the wife taken, and the deed registered. 


Perrrion for Dower, tried before his Honor, Judge Manty, 
at the Fall Term, 1854, of Wilkes Superior Court. 

The only question in this case was, as to the effect of a deed 
made in the life-time of the husband of the petitioner, by a 
Jeme covert (with her husband) but not acknowledged and re- 
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gistered until after the death of the bargainee. His Honor 
was of opinion that it took effect from its delivery, and, there- 
fore, that he was seized, at his death, so as to entitle his widow 
to dower, and gave judgment accordingly, from which defen- 
dants appealed. 


Boyden, for plaintiffs. 
Mitchell, for defendants. 


Nasu, C. J. David Yates was the owner of several tracts 
of land, of which, one was the tract now in controversy in this 
suit. Ly their plea, the defendants admit that David Yates 
died seized and possessed of the other tracts, but deny he did 
die so seized and possessed of the one now in contromgrsy. 
David Yates, by deed, conveyed the land in questions Dis 
daughter Jerusha Yates, wife of Robert Yates, and by a deed 
of conveyance, bearing date the 3rd of June, 1848, Robert 
Yates and his wife Jernsha, re-conveyed the land to David 
Yates. The privy examination of Jerusha Yates was inform- 
ally taken by the County Court, before the death of David 
Yates, and subsequent to his death, her privy examination was 
duly taken before his Honor Judge Settle. On the part of the 
defendants, it was insisted that the last examination took effect, 
only from the time it was had, and could not refer back to the 
date of the deed of re-conveyance. It was proved that David 
Yates died in possession of the land in question. 

In support of their position, the case of a Sheriff’s deed, 
made upon the sale of land under execution, was cited, as 
having no relation back. The difference is obvious. The 
claim of a purchaser at a Sheriff’s sale, is under the deed of 
the officer, which has no validity until its delivery. Jere the 
deed was made some years anterior to the privy examination 
of the feme covert. The privy examination is evidence only 
of the wife’s previous act, and was necessary under the law 
to its due registration: when taken, it validates the convey- 
ance, and completes the title of the person to whom made, who 
has the legal title, not under the privy examination, but under 
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the deed. The efficacy of the deed, therefore, relates back to 
the time when it was executed and delivered. Half the deeds 
of conveyance of land, made in this country, are proved years 
after their execution; it has never been doubted but that, when 
so proved and registered as directed by law, they relate back 
to the time when executed. Nor does the statute requiring a 
privy examination limit any time within which it may be taken. 


Per Curran. There is no error in the judgment 
below, which is affirmed. 





Boor on Dem. of MICHAEL BROWN rts. JAMES KYLE. 


Where it appears from the record sent to this Court, that on the trial below, a 
question of law was reserved by the Court, to which the verdict was subject, 
and that question was decided in favor of the appellee, the verdict set aside 
and a non-suit ordered, but the Judge fails to state what the question was, there 
must be a venire de novo. 


Esecrment tried before his Ilonor Judge Sacnprrs, at the 
Fall Term, 1854, of Rowan Superior Court. 

The record in this case sets forth that the case was submitted 
toa jury: that the jury found a verdict for the plaintiff and 
assessed snbstantial damages ; then follows this entry: 

“The Court being of opinion with the defendant upon the 
question of law reserved, directed the verdict to be set aside 
and a non-suit entered. 

“From the above judgment the plaintiff prayed an appeal 
to the Supreme Court.” 

No case was sent up by his Honor. 


Boyden, for the plaintiff. 
IT. C. Jones, for the defendant. 


Barrir, J. The case of Dunett v. Barksdale, 2 Dev. Rep. 
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251, to which the plaintiff’s counsel has referred us, is a direct 
authority in favor of the new trial for which he asks in the 
alternative, provided we do not give him the judgment for 
which he first moves. That judgment we cannot grant, for 
the reason assigned by Hatt, J., in delivering the opinion of 
the Court inthe above-named case. From the records, says 
the Judge, “it appears that the rights of the parties litigant 
depended upon a question reserved ; and that question was 
submitted to this Court for its decision. To decide for either 
of the parties, when that question cannot be understood, would 
be to decide in the dark without regard to their rights.” 

As no statement of the case, or bill of exceptions, accom- 
panies the record proper, the defendant’s counsel contends 
that the judgment of non-suit must be affirmed, upon the ground 
that every judgment is presumed to be right, unless it is . . 
to be erroneous, and that nothing appears upon this record to 
show that it is erroneous; and for this he has cited a great 
number of cases. Picket v. Picket, 3 Dev. Rep. 6, Zlarry v. 
Graham, 1 Dev. & Bat. Rep. 76, Zhomas v. Alexander, 2 Dev. 
& Bat. Rep. 385, Brooks v. Poss, ibid. 484, LToneycut v. An- 
gel, 4 Dev. & Bat. Rep. 308, Stewart v. Garland, 1 Ire. Rep. 
470, Fleming v. Halford, 4 Ire. Rep. 268, State v. Gallimore, 
7 Ire. Rep. 147, State v. Ray, 10 Ire. Rep. 279, State v. Or- 
rell, Bus. 217, State v. Lankford, ibid. 436. 

All these cases, and some others which we have examined, 
relate to the statement made or signed by the presiding 
Judge, which is, in our practice, a substitute for a bill ot 
exceptions, wherein is set forth the errors complained of. 
They proceed upon the ground that it is the duty of the ap- 
pellant to have his exceptions stated and sent up with the 
transcript of the record proper, and if there be no such case 
stated, or bill of exceptions at all, or none which shows that 
any error has been committed, the judgment will be affirmed. 
Ilence, in the case of Waugh v. Andrews, 2 Ire. Rep. 75, it 
was held, that where deeds, records, &c., were referred to as 
making a necessary part of the bill of exceptions, it was the 
duty of the appellant to see that they were sent up, otherwise 
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he judgment, (no other error appearing) would, as a matter 
of course, be affirmed. 

The objection, in the case, now under consideration, differs 
“rom all these in this, that it appears upon the record proper, 
ind the question was reserved by the consent of one party as 
nuch as that of the other. In this respect, it more nearly re- 
embles the case where the judgment in the Court below is 
‘endered upon a case agreed but defectively stated. Jsbell 
*, Stone, 3 Dev. Rep. 410. 

The remedy is to reverse the judgment and award a venire 
de novo. That must be done in the present case. 


Per Curiam. Ventre de novo. 


e ae 


WILLIAM A. McCORKLE rs. H. B. HAMMOND et al. 








Where an insolvent debtor transfers his effects to an infant, upon an agreement, 
made bona fide, that the infant should pay certain debts contracted by them 
both, as a firm, without providing security for the performance of such stipulation, 
such transfer is fraudulent in law and void as against creditors. 


Action of trespass, tried before his Honor, Judge Saunvers, 
it the Fall Term, 1854, of Rowan Superior Court. 

This action was brought by the plaintiff, W. A. McCorkle, 
for the seizure and sale, under an execution, of certain goods 
sold and transferred to him by his father, W. B. McCorkle, 
under the following circumstances: 

William B. McCorkle, the father of the plaintiff, was en- 
gaged in the business of merchandise at Wadesborough and 
Monroe. In the spring of 1849 he established another store 
at Gold Hill, in Rowan county: the old and unsaleable goods 
on hand at Monroe, and part of those at Wadesborongh, were 
put into this store at Gold Ilill, and a small purchase of new 
goods added. The plaintiff, who had managed the business 
ut Monroe, was admitted as a partner in this new establish- 
ent, upon the terms of attending to the business, and receiving 
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one half of the nett profits. This firm was called by the name 
of “Wim. B. McCorkle & Son.” The goods sent to Gold Hill 
had cost about $2,700 and were invoiced at what they had 
cost. In the fall of 1849 and the spring of 1850, other goods, 
to the amount of $3,000, were purchased at the north, on the 
credit of the firm. It was in evidence that during the sum- 
mer and fall of 1849, the son remitted to his father $2,700 in 
cash, and returned about $300 worth of the goods originally 
put in, making the amount paid the father $3,000. The pur- 
chases made in 1849 and 750 were mostly on a credit; and 
there was evidence that $600 were at one time advanced by the 
father to assist in renewing the stock. 


About the last of May, 1850, Wm. B. McCorkle, the father, 
was indebted beyond his ability to pay, and was urged bygpne 
of his largest creditors to make a deed of trust: with the view 
and purpose of doing so, he went to Gold Hill to take an in- 
ventory of the goods and debts, and with a view of selling 
out his interest if he could. From an inventory then taken, 
and an investigation of the affairs of the firm, it turned out 
that they had made between $900 and $1,000, if all the debts 
should prove to be solvent. This inventory was taken about 
1st of June, 1850. It was afterwards agreed between the fa- 
ther and his son, the plaintiff, that the former should sell to 
the latter his entire interest in this concern at Gold Lill, con- 
sisting of his share of the debts due and the capital advanced 
in goods and money; hie, the son, paying all the debts of the 
firm. This sale was accordingly made, at a full price, and the 
son executed his notes to the father for the price thereof, at 
one, two and three years, with interest after one year. It was 
in evidence that previously to making this transfer, HU. B. 
Hammond, the defendant, 8. W. Cole and E. J. Waddell, the 
other trustees, were consulted about this arrangement, and that 
they approved of it. The said Wm. B. McCorkle, the father, 
then executed the deed of trust, dated 29th June, 1850, to 
Hammond and the other trustees, conveying all his property, 
including the notes taken from his son. The son was an infant 
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when these notes were given and had no other means, in the 
beginning, than those furnished by the father. 

The son then continued the business at Gold Hill, till 

, when the defendants, having obtained a judgment 
against the father, seized all the goods that had belonged to 
the old firm, advertised and sold them for the father’s debts. 

The father swore that the sale to his son was at a full and 
fair price, and for more than he could have sold them to any 
other person ; that the sale was approved of by the defendant, 
ITammond and the other trustees, and was made with the 
honest purpose of enabling him to discharge his debts, which 
were greater than his means: that he had great confidence in 
the integrity and capacity of his son, and that the credits of 
one, two aud three years were given, the better to enable hin 
to@mply with his contract, and not with any purpose of hin- 
dering or delaying his creditors in the collection of their debts, 
or of benefitting himself; that though his son was an infant 
when the notes were given, yet it was his firm belief, that they, 
as well as all the debts of the firm, would be paid off, and he 
still believed they would have been, if the property for which 
they were given, had not been levied on and sold by the de- 
fendants, before they fell due; that as it was, his son had 
pleaded infancy to a suit brought on one of the notes, and had 
thus defeated a recovery on it: that suits had been brought 
ou the other two notes which were still pending, and that the 
plea of infancy had been put in to them. 

The seizure and sale of the goods were under a regular judg- 
ment and execution upon a debt, due and owing at the time 
of the transfer of the store goods, but the judgment and exe- 
cution were after the purchase by the son from the father: 
this debt was for about $2,000, with the defendant H. B. Ham- 
mond and others as sureties, and had been included in the 
deed of trust. 

The counsel for the defendant asked the Court to instruct 
the jury, that if the facts stated by the plaintiff's witness, W. 
B. McCorkle, were true, he was indebted to a much larger 
amount than his property was worth at the time of the sale to 
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his son; that the son was a minor and without means; that 
the sale was on time, 1, 2 and 3 years, without security, and 
that the sale was therefore fraudulent in law and void. And 
further, if not absolutely void, that these facts raised a pre- 
suinption of fraud, and there was nothing as testified to by the 
witnesses in the cause, to repel this presumption, and their 
verdict should be for the defendant. 

The instruction, as asked for by the defendant’s counsel, the 
Court declined to give, but charged the jury: “That there was 
fraud in law and fraud in fact: that whilst it was the duty of 
the Court, in a certain state of facts, to pronounce the trans- 
action void, yet, as the Court thought, it did not exist in the 
present case. 

“So it was the duty of the jury to pass upon the intent and 
motives of the parties, which they were to collect from ahe 
facts and circumstances, and decide whether the transaction 
was fraudulent and void or fair and honest. 

“First, As to the transaction of May, 1849: if the jury should 
believe that the father entered into this arrangement under 
the honest belief that it was to aid him in the discharge of his 
debts, and not with the view, or upon any secret trust or un- 
derstanding with the son, in contemplation of his failure, that 
the son would hold any part of the property for the father’s 
benefit, or to enable the son the better to provide for the future 
ease or comfort of the father, ‘then the transaction would be 
valid and not fraudulent. 

“ Secondly, As to the sale of June, 1850: the Court charged 
that the father had the right, (though embarrassed in his cir- 
cumstances, and the son a minor and without means,) to sell 
to the son: but that when this appeared, the presumption was 
against the transaction, and it was incumbent on the son to 
show that the sale had been at a full and fair price, and such 
a sale, as a prudent man, under like circumstances, would have 
made toastranger. If the jury should believe that this sale 
had been made with an honest purpose, and not with an intent 
to defraud, hinder, or delay the creditors, in the collection of 
their debts, then the sale would be valid: otherwise void. If 
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the father was to be believed, in the fact he had stated, that 
he had reason at the time to repose confidence in the capacity 
and integrity of his son, that the concern was indebted for the 
new goods, and the old stock on hand was not saleable, he 
had the right to make the arrangement he did, provided the 
jury should believe such to have been the honest purpose of 
the parties: and the declaration of the father, that he had 
given the son the credit he had, the better to enable him 
to pay the liabilities of the firm, and discharge the balance 
due himself, would not vitiate the sale but it would still be 
valid.” For these instructions defendant excepted. 
Verdict for plaintiff. Judgment and appeal. 


Boyden and Osborne, for plaintiff. 
Milson, for defendants. 


Pearson, J. One has a right to sell his property at any 
time, until a lien is created by force of an execution. But 
when a debtor finds that he is hopelessly insolvent, although 
he still has the power to sell and otherwise dispose of his pro- 
perty for the purpose of discharging his debts, he is required 
to act with perfect honesty and fairness, and to dispose of the 
property with a single eye to the benefit of his creditors; he 
is at liberty to make a preference among them, if he sees 
proper, but it must be a disinterested preference, and any 
stipulation for his own benefit, or of a member of his family, or 
of a stranger wh has no claims as a creditor, will vitiate the 
transaction. J?ea v. Alexander, 5 Ire. 694. Jlardy v. Simp- 
son, 18 Ire. 132. 

We see no error in the general remarks set out in the charge, 
but we think the defendants had a right to insist that his Hon- 
or should be more specific, and that he ought to have charged 
that the father, being upon the eve of bankruptcy, the son 
being a minor, and with no means, the transfer to the son with- 
out taking any security, except his mere promise to pay off 
the debts of the Gold Lill concern, and his notes at one, two 
and three years for the amount agreed on between themselves, 
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was a violation of the rights of creditors and made the trans- 
action void. ’ 

Ilad the father exeeuted a gift of all this property to the 
_ son, it is yielded that the gift would be void as against credi- 
tora, and in degal contemplation, there is no difference between 
making a gift and letting a minor have property without 
surety, or other means of compelling the performance of the 
stipulations on the part of the minor, which can be made avail- 
able, either in a court of law or of equity. The father in self- 
justification may say, “I had entire confidence in my son's 
honor, and believed it best for the creditors to let him go on 
with the management of that concern, and certainly I had a 
right to give him his own time.” All this is no doubt true, 
but the creditors will say, “we don’t choose to trust to the 
honor of any one, and under existing circumstances, if we 
were disposed to do so, we could hardly be expected to ask 
you to make the selection for us,” and might be allowed to 
say besides, “this interferes with our legal rights; the fact 
of your selecting your son and putting in his power and con- 
trol, a fund, to which we have the legal right to resort for our 
debts, may not be as entirely disinterested on your part as 
might at first sight appear, as it will keep him in business for 
a few years at least.” But apart from this, we put the rights 
of the creditors on the broad ground, that the debtor had no 
right to transfer his property to one whom the law does not 
consider responsible, and against whom it gives no remedy. 

The arrangement whieh McCorkle attempted to make in 
regard to the Gold Hill store, may have been a judicious one, 
and we suppose the jury thought it fairly meant by him, so 
as to come under the general terms “fair and honest,” used 
in the charge, which in this point of view had a tendency to 
mislead, because these defendants, as creditors, had put them- 
selves upon their legal rights, and the transfer of the property 
by their debtor was void as to them. 

It is stated in the case, that Hammond, one of the defend- 
ants, upon being consulted before the arrangement was con- 
cluded, assented to it, and that the son’s notes were inserted 
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in the deed of trust as a part of the fund. How far this con- 
sideration may affect Ilammond, or the other defendants, is not 
now the question; it was calculated however to mislead, as 
are several other matters, set out in the case, which had no 
bearing upon the legal rights of the parties. ‘There is error. 


Per Curiam. Ventre de novo. 








JOHN N. INGRAM et al. vs. S. J. McMORRIS. 


When the Court below has the power to make an amendment, this Court can- 
not inquire how it has exercised that power. 


Tus was a Motion to amend the record of the County Court 
of Cabarrus, originally made in that Court and refused. From 
this judgment there was an appeal to the Superior Court of that 
county, which was heard by his Honor, Judge Battey, at the 
Special Term, June, 1855. 

The motion in the County Court was, that the record of the 
probate of the last will and testament of William S. Alex- 
ander, should be amended and made perfect at January term, 
1827, so as to show, that at that terin such will was submitted 
for probate, and that a jury was empannelled and sworn, to 
try whether the paper writing offered was the will of the said 
Alexander, and that the jury did find that the paper writing 
which was set forth in the motion, in totidem verbis, was the 
last will and testament of the said Alexander, and was duly 
executed to pass his personal estate but not his realty: and 
further, to show that the executors qualified, &c. 

Upon hearing the evidence, the County Court refused to 
make the amendment as prayed. Upon the appeal to the 
Superior Court, the evidence was again heard, and upon argu- 
ment, it was adjudged that the decision of the County Court 
should be reversed ; and it was further adjudged, “that the re- 
cord of the probate of the last will and testament of the late W.S. 
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Alexander should be amended and made perfect, nunc pro tune, 
so as to show at January term, 1827, as follows:” (The specific 
amendment which was required to be made is set forth in this 
judgment of the Court below, embracing the will, the probate, 
the qualification of executors, &c.) From which judgment 
the defendant appealed. 


Boyden and Wilson. for the plaintiff. 
V. C. Barringer and Osborne, for the defendant. 


Barrie, J. The judgment of the Court below, in favor of 
allowing the amendment asked for, is fully supported by, and 
must be affirmed upon, the authority of the cases of Freeman 
v. Morris, Busb. Rep. 287. Phillipse v. Higdon, ibid 380. 
Pendleton v. Pendleton, ante 135, and Mayo v. Whitson, 
ante 231, in which the subject will be found to be fully dis- 
cussed and explained. 


Per Curram. Judgment affirmed. 








LOGAN N. WILSON vs. RACHEL PHARR. 


Upon a plea ‘since the last continuance,” pleaded in apt time, and found to be 
true, the plaintiff, under the Statute of 1836, (Rev. Stat. chap. 31, sec. 79,) 
must pay the whole costs of the suit. 


Action of assumpsit, tried before Mayty Judge, Spring 
Term, 1855, of Cabarrus Superior Court. 

The case at first stood on the plea of “non assumpsit.” 

At this term the defendant pleaded further, “ accord and 
satisfaction since the last continuance,” which plea the plain- 
tiffs admitted to be true. 

There were cross motions for the taxation of costs, but his 
Honor being of opinion that the plaintiff was entitled to costs, 
up to the time of entering the plea since the last continuance, 
gave judgment against the defendant, from which he appealed. 


No Counsel appeared for the plaintiff. 
Guion, for the defendant. 
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Nasu, C.J. In the judgment below, there is error. By 
the 79th section of the Act of 1836, Rev. Stat. ch. 31, it is 
enacted: “the party in whose favor judgment shall be given, 
ur in case of a non suit, dismission or diseontinuance, the de- 
tendant shall be entitled to full costs, unless where it is or 
may be otherwise directed by Statute.” We know of no sub- 
sequent Act altering this general provision, except in special 
cases, 

In this case, the defendant, after the cause had been put to 
issue, pleaded, since the last continuance, accord and satisfuc- 
tion, which was admitted by the plaintiff, and a judgment of 
non suit was rendered against him. 

Chitty, in his work on pleading, vol. 1, pages 638 & ’9, says, 
that a plea since the last continuance is a matter of right, if 
pleaded in apt time. If not so pleaded, its admission is : 
matter of discretion with the Court, to be granted on such 
terms as it may deem proper. Here the plea was offered in 
apt time, and upon its reception, judgment of nonsuit was 
rendered against the plaintiff. It is brought precisely under 
the restriction of the Act referred to. The question of costs 
in this State is regulated by Statute. In the case of Gubbs v. 
Ellis, 2 Car. L. Rep. 612, see also Jlorgan v. Cone, 1 Dev. 
aud Bat. 234, where this point is also decided. In the first, 
the plaintiff, during the pendency of the suit, took possession 
of the premises in question, which being pleaded since the 
last continuance, “the Court held, the costs must necessarily 
be paid by the plaintiff, whose entry on the premises has de- 
stroyed the effect of his writ.” In this case, the accord and 
receiving satisfaction, since the last continuance, by the plain- 
tiff, destroyed the effect of his writ, and he could not recover 
any judgment against the defendant for the debt claimed. 


Prr Cursrsam. Judgment below, in favor of the plaintiff, 
for his costs, is reversed, and judgment 
rendered for the defendant to recover his 
costs against the plaintiff. 
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ALEXANDER ZACHARY vs. ISAAC HOLDEN. 


For the taking out a State’s warrant which is void for the want of jurisdiction, 
trespass, or trover, is the proper action, and not case. 


Action ON THE CASE for maliciously suing out a State’s war- 
rant, tried before his Honor Judge Saunprrs, at the Spring 
Term, 1855, of Macon Superior Court. 

The warrant upon which the plaintiff was arrested is as 
follows : 


“ Whereas information hath this day been made to me L. 
C. Hooper, one of the acting justices of the peace for the said 
County on the oath of Isaac Holden, that he has reason to 
believe, and does believe, that Alexander Zachary (and three 
others, naming them) did shoot an ox of Elisha [Holden’s on 
e., at &., against the peace and dignity of the State. 

You are, therefore, commanded, in the name of the State, 
to arrest the said Alexander Zachary, &c.” 


Upon this warrant the plaintiff was brought before an ex- 
amining magistrate; the facts disclosed, as the warrant had 
charged, but a civil trespass. The defendant (the present 
plaintiff) was discharged by the magistrate with costs. 

The plaintiff offered testimony to show malice anda want 
of probable cause, but his Honor being of opinion that the 
action was misconceived, that it should have been trespass and 
not case, the plaintiff submitted to a non-suit and appealed. 


NV. W. Woodfin and Baxter, for plaintiff. 


Gaither and Welliams, for defendant. 


Pearson, J. Allen v. Greenlee, 2 Dev. 370, is a direct 

authority in support of the decision made in the, Court below. 

The same principle is applied to a converse state of facts, 

Rodgers v. Pitman, 2 Jones 56. The two cases settle the 

rule to be, that where process is valid and sued out malicious- 

ly, the proper action is case; where the process is void, as for 
29 
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want of jurisdiction, the proper action is trespass vi e¢ armis 
or trover. 


Per Curiam. Judgment affirmed. 








ANDERSON DULA vs. J. AND C. COWLES. 


Where a person who had contracted to sell and deliver a certain quantity of pork, 
delivers a part and refuses to deliver the remainder, he cannot recover for the 
part delivered. 


Action of pest commenced before a justice of the peace 
for a balance due fur pork sold and delivered, tried before 
Manty, Judge, at the last term of Wilkes Superior Court. 

The plaintiff agreed to deliver to the defendants 1500 lbs. 
of pork by the 1st January, 1853, at 6 cents per pound, to be 
paid for in demands which defendants already held against 
the plaintiff, and the balance, if any, one half goods the other 
cash. 

No pork was delivered at the time stipulated, but on 6th 
and 24th of January of that year, two parcels were delivered, 
making together 1033 lbs., which were received by the defend- 
ants and appropriated by them. 

Some short time afterwards, an attempt was made to ascer- 
tain and settle the balance due, when it was admitted $18 49 
was due to the plaintiff for the pork delivered after deducting 
all the claims which defendants held against him, except a 
small judgment of twe or three dollars, that was out in the 
hands of a constable: plaintiff was willing that this should 
be deducted from the $18 49, and to take an order for it, and 
demanded a settlement of the residue, saying that he was en- 
titled to have the balance in cash, as he had taken up sutti- 
cient goods “after the bargain was made. 

The defendants refused to settle unless pork was delivered 
to make up the 1500 Ibs., whereupon the plaintiff brought suit. 
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It appeared that the judgment for two or three dollars was 
afterwards paid off by the plaintiff. 

His Honor instructed the jury that if the obstacle to the set- 
tlement was the demand for full 1500. lbs. of pork, made as 
stated above, the plaintiff was entitled to recover his $18 49 
(admitted to be due) in cask Defendants excepted. 

Verdict for plaintiff and judgment. 

The defendants appealed to the Supreme Court. 


No counsel appeared for the plaintiff 
Mitchell, for the defendants. 


Barrie, J. For the reasons given and upon the authorities 
cited, inthe caseof Whztev. Brown, ante 403, decided at the pre- 
sent term, the plaintiff cannot recover. He madeacontract to 
sell and deliver to the defendants a certain quantity of pork 
for which he was to be paid ina particular manner. After 
performing part of his contract, he refused to perform the 
residue against the consent of the defendants and without any 
default on their part. The judgment must be set aside and a 
new trial granted. 


Per Cori. Judgment reversed. 








JEREMIAH HUIE, EX’R. vs. JOHN McCONNELL AND WIFE et al. 


The wife of one named as an executor in a will, is not a competent witness to 
prove the same, although her husband has entered a renunciation of the office 
of executor in open Court, and has made a release of his interest under the will. 


Caveat to the probate of a will, tried before Saunpers, 
Judge, at the Fall Term, 1854, of Mecklenburg Superior Court. 
The ealy question in this case was upon the competeicy of 
Isabella Hunter as a witness to establish the will, her husband, 
John Hunter, being named one of the executors. It was 
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shown to the Court, that the said John Hunter had formally 
renounced the office in the County Court and had the renuncia- 
tion entered of record, a copy of which was produced, and that 
he had released all benefit under the will. The witness was 
thereupon admitted. To which ruling of the Court the cave- 
ators excepted. 

Verdict for the propounder. Judgment and appeal. 


Barringer, for propounder. 
Osborne, Wilson and Lowrie, for the caveators. 


Nasu, C. J. The question presented in this case arises on 
the probate of a paper writing purporting to be the last will 
and testament of David Calloway. The attesting witnesses 
are John Kirk and Isabella Hunter. By the script, the plain- 
tiff and John Hunter are appointed executors. One of the 
attesting witnesses, Isabella Hunter, is, and was at the time 
of her attestation, the wife of the executor, John Hunter. 
John Hunter, before his wife was called on to prove the will, 
came into Court where the will was offered for probate, and 
resigned his right to qualify as such executor, and also execu- 
ted a release, releasing all his interest under the will. There- 
upon, Isabella Hunter was admitted by the Court as a wit- 
ness to the will. 

The sole question presented to us, is as to her competency 
to testify. It is well settled law, that an attesting witness to 
a will, must be competent at the time of attestation, and that 
no subsequent release, where the objection is one of interest, 
can restore his competency. The leading case in this State 
is that of Allison v. Allison, 4 Hawks 141. This was follow- 
ed by the case of Zucker v. Tucker, 5 Ire. 161, in which the 
case of Allison is cited and approved. And in Morton and 
Ingram, 11 Ire. 368. Both those cases are referred to as cor- 
rectly decided, and in each it is decided, that the right to 
commissions which an executor under our Statute has, is such 
an interest as disqualifies a witness, and that a release does 
not remove the disqualification. 
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At the time, then, when Mrs. Hunter attested the script, 
she was disqualified by reason of the interest which her hus- 
band then had in the commissions secured to him as an exec- 
utor. A wife cannot be a witness for or against her husband. 
Starkie, 4th part of his Treatise on Evidence, 709, lays it down 
as an invariable rule, that neither is a witness for the other 
who is interested in the result, and that where the husband is 
disqualified by his interest, the wife is also incompetent. In 
this case, Mrs. Hunter was disqualified as a witness to the 
script at the time she attested it, as her husband, John Hun- 
ter, was interested, and no subsequent act of his could remove 
the disqualification. 

Our attention has been directed by the defendants’ counsel 
to the case of Daniel and Proctor, 1 Dev. 428. That case has 
been substantially overruled, if not directly, by the cases 
herein before cited. How far the wife could be a competent 
witness to a will, where the husband is appointed an executor 
and afterwards renounces and releases, came directly before 
the Court. The case of Proctor places her incompetency upon 
an additional ground, to wit, public policy. We do not, how- 
ever, concur in the reasoning upon which the Court there ar- 
rive at their conclusion. We hold that the wife had an inter- 
est in that case, which disqualified her as an attesting witness 
to the will. Ifa man is sued for a tract of land to which he 
derives title under a will, can the wife be a competent witness 
to establish the will, because the land belonged to him and not 
toher? Surely not. She hasan interest, through her husband, 
in the land—such a one as precludes her from giving evi- 
dence as a witness. 


Per Curis. Lis Honor erred in admitting her testimony, 
and there must be a venire de novo. 








GEORGE REEVES et al. vs. OSBORNE EDWARDS. 


Where an administratrix, who is appointed in the State of Virginia, and who is 
entitled by the law of that State, to a third of the slaves for life, removes to 
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this State, and on a final settlement of the estate it is agreed between her 
and the distributees, that she may have one-seventh of the slaves absolutely 
instead of one-third for life, such agreement is good without writing, and with- 
out any actual delivery of the property. 

Where an administratrix, supposing she has a title to certain slaves of the estate 
by a contract with the distributees, makes a conveyance of such slaves, the 
next of kin of the intestate cannot maintain an action for them against her 


vendee. 


Action of pretinug, tried before Saunpers, Judge, at the 
Fall Term, 1854, of Ashe Superior Court. 

The following is the case verbatim sent up by his Honor: 
“This was an action of detinue for a negro man slave named 
J2ich. Jt appeared in evidence, that one Jane Reeves, after- 
wards Jane Edwards, who as the widow of one George Reeves, 
had become the administratrix of her first husband in the 
State of Virginia, in 1810, where the said husband resided at 
the time of his death; that the said intestate of the said Jane 
Reeves, resided at his death near the North Carolina border, 
and owned considerable real estate in North Carolina; that 
the said administratrix some years after the death of her in- 
testate, removed to North Carolina, before any division of the 
real estate or any distribution of the personal estate; that 
the said administratrix brought all the personal estate to North 
Carolina, among which were some nine slaves, and held it all 
as administratrix until 1838; that by the laws of Virginia the 
said administratrix was entitled to a child’s part of the per- 
sonal estate, except the slaves; and that of the said slaves, 
the said administratrix was entitled to one-third for life. 


“That in the spring of 1838, the next of kin of the said 
George Reeves met at the house of the widow, the said ad- 
ministratrix, for the purpose of having a partial division of 
the said personal estate of the intestate George Reeves, then 
in the possession of the widow. The defendant insisted that 
this meeting was for the purpose of having a complete divi- 
sion of the said estate. It appeared that before this meeting 
in 1838, the widow, as the children had married, or settled in 
life, delivered over to each child, a young negro. In this 
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way, she had delivered over six, that is, one to each child. 
After all the parties had met at the house of the widow, it 
was agreed that the widow should have the negro Rich, he 
being present as each child had previously received a negro. 
This negro Rich was then in the possession of the widow and 
then present, and continued in her possession until her death 
in 1851. In that year she conveyed the slave Rich to the de- 
fendant by Dill of sale. No actual change of possession ot 
this slave Rich took place. He had been in possession of the 
widow as administratrix ever since his birth and continued 
in her possession until her death in 1851. There was evidence 
tending to show, that at the time of the division in 1838, it 
was intended to be final and complete, and that the widow 
was to receive a child’s part absolutely in the slaves, instead 
of a third thereof for life, as allowed her by the laws of Vir- 
ginia. There was no written evidence of this settlement and 
division. All the rest of the slaves, except Rich, were put 
up to the highest bidder, and knocked down at their full value 
to some one of tiie joint owners, the widow bidding off a wo- 
man, Rena, at $500. Two of the distributees bid against the 
widow. Plaintiffs insisted that this sale was merely to ascer- 
tain the value, and that the heirs, or widow, to whom they 
were knocked down, were only to pay such portions of their 
purchases as would be necessary to make each one equal in 
the amount of property received, in value ; and there was evi- 
dence that the widow paid one hundred and sixty dollars. 
“Plaintiffs insisted that the widow was to retain in Rich, 
only an estate for life under the laws of Virginia, the place of 
her domicil at the death of her intestate; and there was some 
evidence to show this. . Defendant insisted that a final settle- 
ment and division had been made, and that according to the 
agreement and understanding, the widow was to receive a 
child’s part absolutely, instead of a third for life; and that 
after the sale, she held Rich under this agreement. Plaintiffs 
insisted that if such an agreement and understanding had 
been made, still that no such title could pass or vest in the 
widow to Rich, without writing. The Court was of a differ- 
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ent opinion and instructed the jury that if they found from the 
evidence, that such an agreement and understanding as in- 
sisted upon by the defendant, had taken place, and division in 
pursuance thereof, that the title thereto would vest in the — 
widow without any writing and without any change of pos- 
session. In submission to this opinion, the plaintiffs submitted 
to a verdict. There was a rule to show cause why the verdict 
should not be set aside and a new trial granted for misdirec- 
tion, which was refused, from which an appeal was prayed for 
and allowed. 

“ There was a motion to nonsuit the plaintiffs because it was 
brought in the name of the next of kin of the intestate George 
Reeves, when it should have been in the name of his admin- 
istrator. This question was reserved by the Court and not 
decided.” 


Boyden, for the plaintiffs. 
IT. C. Jones, for the defendant. 


Pearson, J. To entitle the plaiutiffs to recover, they must 
show they have the legal estate and a present right to the 
possession. 

It is conceded, that the legal estate vested, upon the death 
of George Reeves, in his administratrix Jane Reeves, and the 
question is, did it pass from her to the plaintiffs, who are the 
children of said George; or did it pass from her to the defend- 
ant, by her deed executed in 1851? 

Unless the legal estate to the slaves in question, which vested 
in the widow as administratrix was divested, prior to the exe- 
cution of her deed to the defendant, it is clear that the plain- 
tiffs cannot recover. 

When the case was opened upon the argument, it occurred 
to us that the defendant ought to have the benefit of this 
point; but from the manner in which the case is made up, it 
seems to have been taken for granted on both sides, that the 
widow’s title as administratrix, was divested by what took 
place in 1838, and that she no longer, after that time, set up 
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any claim except under the division. So much confusion is 
thrown over the whole statement, by an indiscriminate inter- 
mingling of “ what appeared,” and is set ferth as ‘“ conceded,” 
“ what the counsel respectively insisted upon ” in the progress 
of the trial, both in reference to positions of law, and positions 
assumed in regard to matters of fact; and “what facts the 
evidence tended to establish,” that we have been put to a 
great deal of trouble in arriving at a conclusion, in reference 
to the point on which the case ought to turn. We feel at lib- 
erty to say to gentlemen who are concerned in making up 
cases for this Court, it is more important that the bill of excep- 
tions (or case sent in place of it) should state in a clear and 
intelligible manner, what was the decision in the Court below, 
and the facts necessary to enable us to see the question that 
was presented in the case, than it is for the judge below to de- 
cide the points according to law. <A recital of the evidence is 
in most cases unnecessary, and tends to confuse the statement. 
If there is a clear statement so as to present the points, our 
decision is uninfluenced by the decision below; consequently, 
the final attainment of justice does not so much depend upon 
the decision of his Honor, as upon a clear statement of the 
case. We frequently have more difticulty in deciding what a 
case means and what construction ought to be put on it, than 
in deciding a half-dozen points which are clearly stated. 

The case before us, as we take it from the statement, is this: 
George Reeves died in 1810, domiciled in Virginia, intestate ; 
his widow was appointed his administratrix; soon afterwards 
she removed from Virginia, bringing with her the six children 
and slaves (nine in number) and other property of her late 
husband, and settled in this State. As the children grew up 
and married, the administratrix gave to each of them a negro. 
In 1838, all the parties met at the house of the administratrix, 
to make some disposition of the slaves. “It appeared, that 
before this meeting in 1838, the widow, as the children had 
married or settled in life, delivered over to each child a young 
negro; in this way she had delivered over six, that is, one to 
each child, and it was agreed that the widow should have the 
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negro Rich (he being present), as each child had previously 
received a negro.” 

This preliminary being settled, and the parties being aware 
that according to the law of Virginia, the widow was entitled 
to a life estate in one-third of all the slaves, it was by them 
understood and agreed, that if she would surrender her claim 
to a life estate in one-third, the children would ail agree, and 
did then and there agree, to let her have an absoiute estate in 
a child’s part, that is, one-seventh. Accordingly, and in pur- 
suance of this agreement, the other slaves were put up and 
bid for by the widow and children, for the purpose of fixing 
the value, and the widow as administratrix, delivered over to 
the children as distributees of their father, all the slaves ex- 
cept two, Rich, and Rena whom she had bid off at $500, to 
fix the value; these two slaves she kept, in accordance with 
the agreement aforesaid, paying to the children $160, the 
amount which, according to the value fixed by the bidding, 
was due for “equality of partition,” and, under this claim of 
title, held possession from 1838 up to 1851. 

“ Plaintiff insisted, that if such an agreement and under- 
standing had been made, still no title could pass or vest in the 
widow to Rich, without writing. The Court was of a differ- 
ent opinion, and instructed the jury, that if they found from 
the evidence, such an agreement and understanding, as insisted 
upon by the defendant, had taken place, and division in pur- 
suance thereof, that the title thereto would vest in the widow 
without any writing and without any change of possession, 
(she having the slave in possession at the time of the division).” 

The question, upon which the Court below decided the case, 
and to which the plaintiffs except, is this; the widow and ad- 
ministratrix of one who was domiciled in Virginia, (where the 
widow is entitled to a life estate in one-third of the slaves) 
makes a parol agreement with the distributees, by which she 
surrenders her life estate in one-third of the slaves, in consid- 
ation of their releasing their reversionary interest in a sev- 
enth of the slaves, so as to give her an absolute estate in such 
seventh part. This parol agreement is executed; the widow, 
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in her capacity as adminjstratrix, passes the legal estate to all 
the slaves, to the six legatees, except the two in which she is 
to have an absolute estate, and under this claim of title she 
holds possession from 1838 to 1851. 

The question presented, is, have we a Statute which requires 
such an agreement, and distribution in pursuance thereof, 
between an administratrix having a claim to a part as a dis- 
tributee, and the other distributees, to be in writing? 

The Act of 1819 provides for exvecutory contracts, or agree- 
ments, and evidently has no bearing where the contract is 
executed and the parties do all that the agreement requires, 
and leave nothing to be done. 

The Act of 1806 provides, “all gifts of slaves shall be in 
writing” &c.; this has no bearing on the question. The Acts 
of 1784 and 1792, which are incorporated (the latter being 
inserted in the form of a proviso) by the Act of 1836, Rev. 
Stat. ch. 37, see. 19, provide, that all “ sales of slaves” shall 
be in writing, except sales, accompanied by an actual delivery. 

If tenants in common make partition of slaves, this has 
never been considered to be an executory agreement, under 
the Act of 1819, or a gift, under the Act of 1806, or a sale 
under the Acts of 1784 and 1792, consequently there is no 
Statute which requires such partition to be evidenced by wri- 
ting. Such has been our understanding of the law in refer- 
ence to the distribution of slaves by an administrator; it is 
neither an executory agreement, gift, or sale, within the mean- 
ing of the Statutes, and consequently need not be evidenced 
by any writing. By law, the legal estate is vested in the ad- 
ministrator; by the act of making distribution, he passes the 
legal title to certain of the slaves, to the distributees respect- 
ively; in satisfaction of their claim under the statute of dis- 
tribution, and in consideration of his so doing, they, each 
respectively, release and surrender all claim to such of the 
slaves as are allotted to the others. In the same way as 
upon partition, each takes in severalty a part of the slaves 
and relinquishes all right and claim to such of the slaves 
as fall to the share of the others, so, when the admin- 
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istratrix is entitled to a share as distributee, if she retains the 
legal estate in certain of the slaves, in satisfaction of her claim 
to the rest, or if according to the law of the domicil, being 
entitled to a life estate in one-third of the whole, by agree- 
ment with the other distributees, all of whom are capable of 
acting, she delivers over to them all the slaves except one-sev- 
enth part, in consideration that she is to have such seventh 
part absolutely, instead of one-third part for life; in other 
words, if, having the legal estate as administratrix in the 
whole, and being entitled to a life estate in one-third as dis- 
tributee, she, by express agreement, and without fraud, delivers 
over to the other distributees, all the slaves, except one-seventh 
part, in which, by said agreement, she is to have the absolute 
estate, in our opinion, such a “transaction,” “ transfer,” 
“agreement,” or “ understanding,” by whatever name called, 
does not fall within the meaning or purview of either of the 
Statutes, above referred to; and his Honor did not err in hold- 
ing that the widow acquired title, although there was no me- 
morial of the matter preserved in writing. The widow had 
the legal estate in all the slaves, and was entitled to a life es- 
tate in four of them as distributee. She delivers over all 
except ¢wo and pays $160, in consideration that by such pay- 
ment and the surrender of her life estate in the other two, she 
is to have the two in question absolutely. After the enjoyment 
of the property according to this agreement from 1838 up to 
her death in 1851, the plaintiffs certainly now come forward 
with ill grace, to say she had only a life estate in the two 
which she retained, and the general statutes providing for 
agreements to sell, and for gifts and sales of slaves, have no 
bearing upon a case of this peculiar kind. 

Mr. Jones, for the defendant, called our attention to the de- 
cisions in which it is held that the Acts of 1784, 1792 and 
1806 are to be treated as statutes to prevent frauds, and not 
as invalidating the operation of parol gifts and sales inter 
partes. Owing to the omission of the preamble to those sta- 
tutes in the Revised Statute (Act of 1836,) a grave doubt has 
been suggested (State v. Fuller, 5 Ired. 137) whether from 





‘(Vs = © 








AUGUST TERM, 1855. 465 





Reeves vs. Cox. — Hall and Macon County vs. Morrow. 





the enacting words, those Statutes are not to be treated as 
intended to prevent perjury as well as fraud, and as such, 
having operation inter partes. The question is not now pre- 
sented, and we do not enter into its consideration. 


Per Curtam. Judgment affirmed. 








GEORGE REEVES et al. vs. ARAS B. COX. 


Same points decided as in the foregoing. 


Tuts was an AcTION of DETINUE for a negro woman, Rena, and 
children, tried before Saunprrs, Judge, at the Fall Term, 1854, 
of Ashe Superior Court. 

The question of actual delivery was made by the facts in 
this case, but in other respects, it is the same as the foregoing. 
His Honor charged that the plaintiff was not entitled to re- 
cover. Plaintiff excepted. 

Verdict for the defendant. Judgment and appeal. 


Boyden, for plaintiff. 
HT. @. Jones, for defendant. 


Per Curiam. For the reasons given in the case, 2eeves 
v. Edwards, ante 457, the judgment is 
affirmed. 





JOHN HALL AND MACON COUNTY rs. EBENEZER MORROW. 


The penalty imposed by the Act of 1817 on the owner of a water-mill, for not 
keeping a bridge in repair, only applies to such bridges as constitute a part of 
the public road which runs over the dam itself, but not to a bridge which is 
erected over a mill-race on a road that crosses such race, near to a mill, but 
does not run over the dam. 
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Tus was an action for a peNALTy brought by a warrant, 
against a mill owner for not repairing a bridge, tried before 
his Honor, Judge Person, at the Fall Term, 1854, of Macon 
Superior Court. 

The warrant avers that defendant was “the owner of a wa- 
ter mill on Watauga creek, situate near the public road, lead- 
ing, &c., and whereas there is a bridge attached to, or near 
the dam of the said mill, over which the public road immedi- 
ately passes, which bridge the said Ebenezer Morrow did fail 
to keep in such repair as the Court deemed sufticient over the 
road (not such bridge as the law requires) for the space of ten 
days, &c.” 

The evidence was, that the defendant was the owner of a 
water mill, and that he had obtained leave of the County 
Court to cut his mill race across the road, and was required 
by the order of that Court “to build a good bridge and keep 
itup.” The evidence further was, that the bridge was less 
than fourteen feet wide and somewhat steep at one of the 
abutments, but that there was no difficulty in passing over it 
with teams and loaded wagons. 

The Court instructed the jury, that mill owners were re- 
quired only to make and keep up such bridges across their 
mill races, as the Court deemed sufficient ; and as in this case, 
where only a good bridge was to be,made and kept up, it was 
meant that such a bridge was to be built and kept up, as the 
wants and convenience of the public demanded, without refer- 
ence to its width; and left it to the jury to say from the evi- 
dence, whether the defendant’s bridge was suchaone. Plain- 
tiff excepted to these instructions. 

Verdict for the defendant. Judgment and appeal. 


Williams and Bazter, for plaintiffs. 
Gaither, for the defendant. 


Pearson, J. The warrant was issued under the 24th and 
25th sec. ch. 104 of the Rev. Stat. The draftsman evidently 
found it difficult to make the averment which the Statute re- 
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quires without making a variance from the facts of the case. 
The reason of this difficulty is, that the Statute does not apply 
to the case, and he was like a builder who attempts to force 
“a piece” into a place for which it was not made, and finds 
that it will not fit, any way he can fix it; for instance, the war- 
rant avers, “ the mill was situate near the public road:” The 
words of the Statute are, “ whose mill is situate on any public 
road :” Again, the warrant avers, “ there is a bridge attached 
to, or near the dam of the said mill over which the public 
road immediately passes.” The words of the Statute are, 
“attached to his or her mill-dam.” Tere are two attempts to 
force in a piece because it nearly fitted the place. The words 
“over which the public road immediately passes,” show a sin- 
gular transposition of the words of the Statute, “ immediately 
over which a public road may run.” Here it is apparent the 
draftsman was pressed, because of tlie variance between the 
facts of the case before him and the words of the Statute. We 
give him credit for an ingenious transposition of the words of 
the Statute, by which, if taken in one sense, the words bring 
the offense within the meaning of the Statute, although if 
taken in another, the Statute has no application. 

If the words “ over which the public road immediately pass- 
es,” refer to the mill dam, then upon the face of the warrant, 
there is no defect : but upon the trial there was a fatal vari- 
ance, for, as the case states, “it was in evidence, that the de- 
fendant was the owner of a water-mill, and that he had ob- 
tained leave of the County Court to cut his ml race across 
the road, and was required “ to build a good bridge and keep 
it up.” So the evidence was, that the road did not run over 
the mill-dam, but crossed the m//-race by means of the bridge. 
If the words “ over which the public road immediately pass- 
es” refer tothe bridge, then on the face of the warrant, there isa 
fatal defect ; for the words of the Statute are confined to cases 
of méll-dams immediately over which a public road may run. 

No doubt, it will be a matter of surprise to many of the 
good citizens of the county of Macon, to be informed, that in 
the eastern portion of the State, mill-dams are embankments 
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of dirt, over which the public roads run in many cases: so 
that the dam, and a bridge attached to the dam, form part and 
parcel of the public road. In the mountains, mill-dams are 
constructed of rock, or plank, fixed upon a suitable frame- 
work, and the idea of a mill-dam made of dirt or sand, so as 
to be made use of as a public road, will be new; but such is 
the fact, and the Statute under consideration, is confined by 
its terms to dams of this description, “immediately over which 
a public road may run.” In our case, the evidence shows a 
bridge across a mill-race over which the public road passes. 
The action cannot be maintained. 

The case falls within that supposed in the opinion delivered, 
State v. Yarrell, 12 Ire. Rep. 130. The defendant is liable 
to indictment for a nuisance, in cutting a mill-race across a 
public road: he may justify, by showing a license of the 
County Court, provided he is able to prove a compliance, on 
his part, with the terms on which the license was granted. 

His Honor was of opinion, that the bridge in question, might 
be sufficient within the terms of the order of Court, although 
it was only thirteen feet wide. This opinion was based upon 
the 24th sec. of the Statute, which, as we have seen, has no 
application to the present ease. We refer to it simply for the 
purpose of éxcluding an inference, that in our opinion a bridge 
of that width would be sufficient, and need not be of the width 
which overseers of roads are required to make by the 14th 
sec. of the Act. In reference to this, we intimate no opinion, 
one way or the other. The judgment in favor of the defend- 
ant is affirmed upon the ground above stated. 


Per Curiam. Judgment affirmed. 





STATE vs. HENDERSON CALDWELL. 


Where a man of superior strength, goes to the dwelling house of another who is 
absent at the time of his arrival, and remains there against the will of the wife, 
wrangling with her and using insulting language, and then the husband returns 
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and he still remains in the house though ordered out, and then goes into the yard 
with a club in his hand, cursing and making threats, this is sufficient to support 
an indictment for a forcible entry in the presence of the husband, and a de- 
tainer. 





IxpictMENT for a FORCIBLE ENTRY AND DETAINER, tried before 
Man y, Judge, at the Spring Term, 1855, of Catawba Supe- 
rior Court. 

The bill was for a foreible entry into the dwelling house of 
the prosecutor, and a detainer, he being present forbidding 
the same. 

The evidence was, that the defendant went to the house of 
the prosecutor (Clodfelter) in his absence, his wife and daugh- 
ter being present. When the husband returned, the defendant 
was ina wrangle with his wife, and he heard the following 
colloquy : 

Wife.—* If you do not intend to marry my daughter, you 
ought to let her alone.” 

Defendant.—* It is not my intention to marry her.” 

Wire.—* What do you want with her then?—to make her 
your prostitute ?” 

Defendant.—* Yes.” 


Upon this, the husband ordered the defendant out of the 
house ; after refusing to go for some time, the defendant at 
last went out into the yard and procured a club, where he 
remained for some time—more than half an hour—using 
abusive language to the prosecutor, and challenging him out to 
fight: prosecutor was deterred from opposing him with force, 
by his violence and superior strength. The defendant had 
been previously ordered by the prosecutor not to come to his 
house, and this visit, when he was temporarily absent, was 
against his will. 

The point was, whether these facts made a case of indictable 
trespass as charged. Ilis IJonor instructed the jury that they 
did. Defendant excepted. Verdict for the State. Judgment 
and Appeal. 
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Attorney General, for the State. 
W. P. Bynum, for the defendant. 


Barrie, J. The counsel for the defendant admits that the 
testimony given by the prosecutor on the trial, was sufticient 
to support the conviction for a forcible detainer, but he con- 
tends that it did not support the charge for a forcible entry, 
at least, not for one in the presence of the owner of the dwell- 
ing house; and that, as the verdict of guilty was general, he 
is entitled to a venire de novo. The cases of the State v. Ward, 
1 Jones’ Rep. 293, and the State v. McCauless, 9 Ired. Rep. 
375, upon which he relies, show the legitimacy of his conclu- 
sion, provided his premises be correct. 

The question then arises, is the testimony sufficient to sup- 
port the verdict upon the charge of a forcible entry in the 
presence of theowner? We think that it is, and that we are 
justified in so holding by the principles established in the ad- 
judications of this Court. In the case of the State v. Fort, 4 
Dev. and Bat. Rep. 192, it was said by the Court, not to be 
necessary in an indictment for a forcible entry into a dwelling 
house, to charge or show that the proprietor was in the house, or 
present at the time of the violent dispossession. In the State v. 

Walker, 10 Ire. 234, it was held that though the possession of a 

man’s dwelling house by his family, was his possession, and 
might be so charged in an indictment for a forcible entry, yet, 
if it were alleged that the owner was personally present at the 
time of the injury complained of, the proof must sustain that 
allegation. The indictment in the present case does allege 
that the owner was personally present, forbidding the entry. 
So that the question is narrowed down to this, were the cir- 
cumstances under which the defendant entered, sufficient to 
make his entry forcible, and was the owner present at the 
time ? 

The testimony shows that the defendant was a man of supe- 
rior strength; that he had been forbidden by the prosecutor 
to visit his house; that he went there in defiance of the prohi- 
bition, and engaged in a quarrel with the prosecutor’s wife, 
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declaring his purpose to make a prostitute of their daughter. 
Such an entry, against the owner’s will and with such an in- 
tent, was undoubtedly unlawful, and it is equally clear, that 
it was much more than a bare trespass. And if there were 
any doubt about this, the defendant’s conduct after he was or- 
dered out of the house by the prosecutor, which was part of 
the same transaction, puts the matter beyond all question. 
His superior strength, his abusive language and his demon- 
strations of violence, had the same tendency, as numbers 
would have done, to alarm the prosecutor’s family, and to 
cause him to commit a breach of the peace: and conduct hav- 
ing such a tendency was held sufficient, in the case of the 
State v. Toliver, 5 Ired. Rep. 452, to support an indictment 
similar to the present. The inquiry remains, was the owner 
present forbidding the entry? The acts of the defendant, from 
his first entrance into, until his final departure from the house, 
were one continuing transaction, and the presence of the 
owner during any part of it was sufficient to sustain the 
charge. If a man leave his dwelling house for a mere tem- 
porary purpose, as for instance to attend church, to visit a 
neighbor, or to.work in his own fields, he cannot be said in 
law, to have left it, so as to make the unlawful entry of a tres- 
passer an entry in his absence, and if he return while the 
trespasser is still in the house, the unlawful and forcible entry 
will, in contemplation of law, have been in his presence. In 
State v. Walker, ubi supra, the owner of the dwelling house 
was absent, and did not return until the day after the forcible 
trespass had been committed, and the defendant had gone, 
which makes it a very different case from the present. 

We find no error in the record to prevent the judgment of 
the Superior Court from being pronounced against the defend- 
ant, and to that end this opinion will be certified as the law 
directs. 


Per Curis. Judgment affirmed. 
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TO THE PRINCIPAL MATTERS 


OF 


VOL. 2, JONES’ LAW. 


ABATEMENT. 

A plea in abatement that the plaintiff is a citizen of one of the States of 
this Union other than North Carolina, and that the defendant is not a resi- 
dent of the County where the suit is brought, but is a citizen of another 
State, it not being alleged in the plea that the contract sued on was not 
made in North Carohna, on demurrer, will be overruled. filler v. 
Black, 341. 


ACTION. 
An action of assumpsit for money had and received, will not lie in favor of 
the equitable owner 6f a chose in action against a legal owner who has 
received the money on it. _ Monday v. Siler, 389. 


ADMINISTRATOR AND EXECUTOR. 
1. The Administrator of one who was indebted to him on bills of exchange 
payable to him as “Cashier” of a Bank, has a right to retain against 
creditors, not of higher dignity, although such bills were due from the 
intestate as co-partner in a firm and the assets were of the intestate’s 
individual property. While v. Griffin, 3. 

2. One who has been appointed an executor in a Will, who did not qualify 
or renounce, cannot set up an adverse possession under a bill of sale 
obtained before the testator’s death, until some one qualifies as execu- 
tor or adrainistrator, no such adverse possession having begun in the 
life-time of the testator. Johnson v. Arnold, 113. ' 

Whether if an adverse possession had begun in the life-time of the testa- 
tor, and was still continuing, an assent could be given by the executor 
to the legatee, so as to enable him to maintaina suit in his own name, 
Quere? Ibid. 

3. An Executor in Virginia, has no right to assent to a legacy when the 

property is situated in this State, without making probate, and taking 
letters testamentary in our courts. Stamps v. Moore, 80. 
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4. Under the act of 1789, an administrator, who has made advertisement 
for creditors to present their claims within two years, but who has not 
taken refunding bonds from the next of kin, on paying the surplus to 
them, is not protected against the action of a creditor, brought after 
such advertisement and payment over. Reeves v. Bell, 254. 

Whether a surety, who pays a debt (not due by specialty) after the ac- 
tion of the creditor is barred by the Act of 1715, can maintain an ac- 
tion against a co-surety for contribution. Quere? Ibid. 

5. An Executor may lawfully assent to a specific legacy before the debts of 
the estate are paid. Edney v. Bryson, 365. 

6. The assent of an executor to a specific legacy may, under circumstances, 
be legitimately implied. bid. 

7. A County Court upon its own mere motion, can institute and carry on 
proceedings to revoke letters testamentary, which they believe have 
irregularly issued. County Court v. Bissell, 387. 

8. An agreement and compromise on a final settlement of an administrator 
with the next of kin, in which slave property is included, is good with- 
out writing and without actual delivery of the slaves. Reeves v. Hu- 
wards, 457, S. P. Reeves v. Cox, 465. 


AGENT. 
Vide Trespass. 


AFFRAY. 
Vide Inpictmenrt 1. 


AMENDMENT. 


1. It is erroneous for a Court to set aside an execution issued on a dormant 
judgment where property has been purchased under it. _— v. 
Wood, 63. 

2. The jurisdiction of the Supreme Court in relation to eusntnenth in the 
courts below, is Confined to the question of power. When the court 
below has the power to make an amendment, this Court cannot en- 
quire how it has exercised that power. Phillipse v. Higdon, Bus. 380, 
cited and approved. Pendleton v. Pendleton, 135. 

3. Upon a question, before a court of record, whether its own minutes, of 
a former term, shall be amended so as to set forth truly its own trans- 
actions, it is not bound by the ordinary rules of evidence, but may re- 
sort to any proof that is satisfactory to it. Mayo v. Whitson, 231. 

4. An ex parte affidavit, in such a case, therefore, taken before a justice of 
the peace, is notimproper. bid, 

5. In a question, whether a court shall enter, nwne pro tunc, an order made 
at a former term (but not then entered) the propriety of such former 
order cannot be enquired into in this Court. bid. 

6. When the Court below has the power to make an amendment, this 
Court cannot inquire how it has exercised that power. Jngram v. 


MeMorris, 450. 
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7. Mere office judgments are under the control of the Court, and can be 
modified or set aside upon sufficient cause shown, at the next succeed- 
ing term of the Court. Powell v. Jopling, 400. 


APPEAL. 

1. The purchaser of property at a sale, under an execution issued on a dor- 
mant judgment, has a right to intervene and appeal from an order of 
the Court setting such execution aside. Murphrey v. Wood, 63. 

2. Where upon the appearance of an insolvent at the County Court, a sug- 
gestion of fraud is made, but no specifications are filed in that Court, 
Held that the cause was not in a state to be carried to the Superior 
Court by appeal, certiorari, or otherwise. McLaughlin v. McLaugh- 
lin et al. 319. 

3. Where a judgment has been rendered in a County Court upon a ca. sa. 
bond, the defendant has a right to appeal to the Superior Court, and 
the case will be considered de novo in that court. Plunkett v. Pen- 
ninger, 367. 

4. Where it appears from the record sent to this Court, that on the trial 
below, a question of law was reserved by the Court, to which the ver- 
dict was subject, and that question was decided, in favor of the appel- 
lee, the verdict set aside and a non-suit ordered, but the Judge fails to 
state what the question was, there mustbe avenire de novo. Brown 
v. Kyle, 442. 

5. The next of kin have a right to appeal from an order of sale of slaves 
obtained by the Administrator. Watkins v. Pemberton, 174. 


Vide Amenpment, 5; Cerrtiorari, 3. 


ASSENT TO A LEGACY. 
Vide Apmoistrator, &c., 5, 6. 


ASSIGNMENT OF A JUDGMENT. 
Vide Damages, 1 & 2. 


ASSUMPSIT. 

Although assumpsit will lie in many cases by waiving a tort, yet only a 
court which could take cognizance of the tort can try the assumpsit, and 
therefore no jurisdiction can be given to a justice of the peace by such 
waiver. Mann v. Kendall, 192. 


ASSAULT WITH INTENT TO RAVISH. 
Vide Ixpictment, 3, 4. 


AVERMENT. 
Vide Ixpictent, 2. 


ATTACHMENT. 
Vide Trover. 
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BAIL BOND. 

1. The assignment of a bail bond, by the administrator of a Sheriff, passes 
no such interest in it as to entitle the assignee to maintain an action in 
his own name against the bail. J/ann vy. I/unter, 11. 

2. A sheriff who has taken a bail bond, but fails to assign it, in consequence 
of which he is held as special bail, and compelled to pay the recovery 
had against the defendant, may sue on the obligation thus taken, as a 
common law bond, and recover from the obligor (the intended bail) 
the amount recovered out of him. Higgins v. Glass, 353. 


Vide Orriciat Bown, 4. 


BASTARDY. 
Where a defendant in a bastardy proceeding is acquitted of the charge by 
a Jury, upon an issue submitted to them, he is not bound for the State's 
cost. Adams v. Pate, 14. 


BOUNDARY. 

1, A marked line of another tract, which can be established by its memorials 
when called for in a conveyance, must be run to, disregarding distance : 
but where such memorials cannot be established and there is no sufli- 
cient proof to establish it, the fact, that in the original survey, the sur- 
veyor ran to a given point near the plantation fence of the tract named, 
is no reason why course and distance shall be disregarded, and that 
point again recognized. Gause v. Perkins, 222. 

2. Where the owners of adjacent tracts of land ran and staked off a line, 
supposing it to be the true line between them, and had so considered it 
for more than twenty years, but there was no actual possession of the 
part included between this line and the true one, the original rights of 
the parties are not thereby altered and the true line being afterwards 
ascertained and fixed, the respective owners will hold according to it. 
Carroway v. Chancey, 170. 


BRIDGE. 


Vide Francuise. 


CLERK AND MASTER IN EQUITY. 
Vide Orriciat Bonps. 


CERTIORARI. 

1. Where by an Act of Assembly, Jury trials are abolished in the County 
Courts of a particular County, and an issue of devisavit vel non was 
made up in such County Court, there being no provision in the Act for 
removing the issues into the Superior Court : Held that the proper mode 
would be by certiorari, but that a removal by consent of parties would 
render the issuing of such a writ unnecessary. Thompson v. Floyd, 313. 





CONSIDERATION. 
Vide Conrract, 4. © 
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2. Held further, that an order of removal simply, is to be taken as a removal 
by consent. Jbid. 

3. The proceedings of inferior tribunals, which are subject to revision in a 
higher Court, must be of a judicial nature, and, it would seem, must be 
such as are not merely discretionary. Commissioners of Raleigh v. 
Kane, 288. 

4. An order of a County Court, granting a license to retail spirituous liquors 
is either an act, merely ministerial, or if judicial, discretionary in its 
character, and therefore not the subject of review by appeal or certiorari. 
Ibid. 

5. The Act of 1850, which makes it necessary for an applicant for a license 
to retail within the City of Raleigh, to produce the written permission 
of the Commissioners, leaves it discretionary with the Court to grant 
or refuse a license, even though the applicant has pro luced the permis- 
sion required. Held, therefore, that the exercise of this power in such 
a case, is not the subject of review by appeal or certiorari. Ibid. 


COPARTNERS. 
Vide Partition. 


CONSTITUTIONALITY OF AN ACT OF ASSEMBLY. 
1. An act of Assembly giving to the Intendant of a Town the power of 
trying assaults and ‘batteries is unconstitutional and void. State v. 
Moss, 66. 
2. It is not an unconstitutional exercise of power in the Legislature, to make 


it discretionary in a County Court to abolish Jury trials in such Court. 
Trompson v. Floyd, 313. 


CONTRACT. 4 

1. Where a party was to come within a few days with a note and surety 
for the hire of a slave for the next year, and he postponed the per- 
formance of this part of the undertaking, from some time in the last 
week of December, to the 10th of January, the owner was not bound 
to keep the slave for him any longer, and was in no fault in then hiring 
him to another person. Warters v. Herring, 46. 

2. A. agreed to deliver to B. a quantity of corn at his farm in another coun- 
ty, B. sending for it; nothing was said as to the time or manner of 
payment. B. sent a vessel for the corn, but sent no money, nor did he 
give the agent sent, any instruction as to the payment, or in any way 
communicate with A. upon that subject; A. denied the contract and 
refused to deliver the corn: Held that although A. denied the gontract, 
still, in order to entitle B. to recover, he should have shown that he 
was ready and able to perform his part of the contract, though, under 
the circumstances, an actual production of the money was dispensed 
with. Grandy v. McCleese, 142. 

3. For every breach of the duties arising out of a contract, the law awards 
some damages; and if none are proved, nominal damages should be 
given by the verdict of the jury. ond vy. J/ilton, 149. 











478 INDEX. 


3. Where one agreed with the owner of a slave that he would pay him 
$100, if his slave should run away, provided he would remove the 
hand-cuffs with which he was confined, the hand-cuffs being removed 
and the negro having run away, it was Held that a suit could not be 
sustained for the breach of this contract without a notice of the slave's 
escape to the defendant. Weatherly v. Miller, 166. 

5. It was not necessary that a joint owner of the slave, who was not pres- 
ent when this contract was made should be a party to this suit. bid. 

6. A promise “to pay for three slaves, ten dollars per month, until we fin- 
ish our contracts on the Rail Road,” is an entire contract, and cannot 
be recovered upon, unless the slaves were continued until the finishing 
of the Rail Road contracts. White v. Brown, 403; S. P. Dula v. 
Cowles, 454. 

7. An agreement and compromise on a final settlement of an Administrator 
with the next of kin, in which slave property is included, is good with- 
out writing and without actual delivery of the slaves. Reeves v. Ed- 
wards, 457. 


CONTEMPT OF COURT. 

A Justice of the Peace who grants an appeal to Court, from a judgment 
which he has rendered, and takes the required security, but afterwards 
defaces the appeal bond and fails to return the papers to the Court to 
which the appeal is taken, although guilty of a misdemeanor, it not liable 
to be punished for a contempt of the Court. Weaver v. Hamilton, 343. 


-~ 


COSTS. 
1. Costs cannot be adjudged on a rule for a contempt, unless there be a 
judgment finding the defendant guilty of such contempt. Weaver v. 
Hamilton. 343. 


2. The maker of a promissory note, not for accommodation, is not liable for 
costs incurred by the payee in defending a suit brought against him by 
an endorsee. uffalow v. Pipkin, 130, 

3. On a plea in bar since the last continuance being found for the defendant, 
or on its being admitted, the defendant is entitled to full costs. Wilson 
v. Pharr, 451. 

COVENANT. 

1. Where one of two administrators covenants that a certain slave “belongs 
to him, and that the sole right of the said slave is in him as the admin- 
istrator of A,” it is no breach of the covenant that the title of the slave 
is in the two administrators, Cowles v. Rowland, 219. 

2. A covenant for quiet enjoyment of land is broken, if the covenantee is 
entered upon and dispossessed by one having superior title, though this 
entry is not made under process. Jarker v. Dunn, 203. 


DAMAGES. 
1. Where the sureties on the second bond of a clerk were erroneously sued and 
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the money forced out of them, the judgment in that suit is no bar to the 
action against the sureties who were actually liable; and where the 
judgment had been assigned to the use of the sureties who had wrong- 
fully paid, it will not be allowed to go in mitigation of damages. White 
v. Smith, 4. 

2. A return of the funds after a misapplication could only be considered in 
mitigation of damages, and to have that effect it should be shown 
that the funds were specifically appropriated to the payment of those 
entitled to them. Jbid. 

. Where an agreement was to do three things of different degrees of im- 
portance and value, or pay twenty-five hundred dollars as stipulated 
damages, and the breach assigned is the not doing one of the things 
which was readily ascertainable in value, and was clearly less than the 
sum specified as damages, the stipulation was held to be a penalty. 
Thoroughgood v. Walker, 15. 

4. The measure of damages in a case against a magistrate for taking insuf- 
ficient surety, is the amount of the principal and compound interest on 
the principal up to the time of the plaintiff’s arrival at full age, but 
nothing can be allowed as damages for the interest accruing after that 
event, Davis v. Lanier, 307. 

For every breach of a contract the law awards some damages. Bond v. 
Hilton, 149. 


DEBTOR REMOVAL OF. 

Simply advising a debtor to run away, though the advice be given to de- 
lay, &c., is not equivalent to aiding and assisting, and will not sustain an 
action under the Statute against the fraudulent removing of debtors. 

Wiley v. McRee, 349. 


co 


or 


DEBTOR ESCAPE OF. 
Vide Escape, 3. 


DEED. 

1. A reservation in a deed of “all the pine timber that will square one 
foot” to the vendors, “ their heirs and assigns forever, with the privi- 
lege of cutting and carrying away said timber at any time that may 
be convenient to the vendors, their heirs and assigns,” only embraces 
such timber as was of that size at the date of the conveyance, and not 
such as attained to it afterwards. Whitted v. Smith, 56. 

2. A copy of the probate of a deed by the subscribing witness, also of the 
order made by a County Court to appoint commissioners to take the 
private examination of a feme covert, were inserted on thedeed itself, as 
also was the report of the commissioners, which were duly registered, 
though no other commission issued to them, and no other report was 
made to the Court: it was Held that this was a substantial compliance 
with the act of Assembly, and that the deed was duly authenticated. 


Hathaway v. Davenport, 152. 
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3. Where it appears that there are trees fit for making turpentine, which 
are not fit for tun timber, an exception of tun timber from a lease de- 
claring the general purpose to be for making turpentine, is not incon- 
sistent with the granting part of the lease. rice v. Wright, 184. 

4, A deed, made by husband and wife to one who dies previously to the 
probate and privy examination of the wife, is good from the time of its 
execution and delivery to the bargainee, provided, after the death, it 
is duly acknowledged, and the privy examination of the wife taken, 
and the deed registered. Hall vy. Chang & Eng, 440. 


DEMAND. 

If a note be payable at a particular time and place, a demand at the time 
and place need not be averred or proven in an action by the holder against 
the maker. A failure to make such demand can only be used in defense 
if the money was ready at the time and place. Nichols y. Pool, 23 


DEPUTY. 
Vide Suenirr, 3. 


DESTRUCTION OF RECORDS. 

1, To supply the loss of a deed under the Act of 1830, in relation to the 
destruction of the records of Hertford county, proof that a deed had been 
seen by several persons and copied by one of the witnesses, having in 
it the names of several creeks, but in what connection was not remem- - 
bered, also calling for the lands of three individuals, but such proof not 
establishing any course or distance, nor whether the deed had a seal or 
whether the word heirs was in it, is not sufficient for the purpose in- 
tended. Ward v. Hatley, 88 

2. The Act of 1830, concerning the burning of the Court House of Hertford 
county, made applicable to the County of Montgomery by Act of 
1844, only relates to such deeds as were in existence at the time the 
Court Houses of those counties were burnt. Morrison v. Cook, 117. 


DETINUE. 
In order to sustain the action of detinue, even against a wrong-doer, the 
plaintiff must show, not only a right of property, but a present right of 
possession. © Neal v. Baker, 168. 


DOWER. 
The claim of the wife for dower is paramount to the rights of the husband 
and, therefore, he cannot be heard to impugn her title. Pinner v. Pin- 
ner, 398. 


DYING DECLARATIONS, 
Vide Evipence, 2, 15. 


EJECTMENT. 
l. The possession of one tract of land is no possession of another adjoining, 
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the two being held by the same individual under different titles. 
Morris v. Hayes, 93. 

2. Making pole bridges over a ditch on the side of a public road for driving 
cattle into a tract of swamp land, and the ranging of cattle on the.same, 
and occasionally cutting a few timber trees, is not such a possession as 
will maintain the action of trespass. bid. 

The rule adopted in our Courts, in the action of ejectment, that where 

both plaintiff and defendant claim under the title of a prior grantee, 

neither shall be allowed to dispute the title of such prior grantee, does 
not forbid the defendant trom showing, that before the plaintiff had got 
his conveyance, (which was a sheriff's deed) such prior grantee had 
conveyed to him,*though without consideration, and that he had con- 
veyed to a third person for a full and valuable consideration, who had 

no notice of the rights of the plaintiff Newlin v. Osborne, 163. 

4. Where neither of the proprietors of two interfering tracts of land, has 
actual possession of the part common to both titles, the law adjudges 
the right to him that has the elder. Baker vy. McDonald, 244. 

The commencement of an action of ejectment is the service of the de- 
claration. If the plaintiff's title is complete at that time, he may 
recover. ZThompson vy. Red, 412. 

6. The defense that the lessor of the plaintiff has taken possession of the 

premises sued for, must be pleaded in some form, or will not be noticed 
by the Court. Jbid. 


Vide Bounpary, 1, 2; Taxes, 1. 


ENDORSER. . 
1. The act of 1827, Rev. Stat. ch. 13, sec. 10, makes an endorser liable to 
F the holder of a note in the same way that the maker is liable: and 
* when it is payable at a particular day and place, he is liable according 
to the principles laid down in Nichols vy. Pool, 2 Jones’ Rep. 23. 
Johnson v. Hooker, 29. 

2. Striking the name of the defendant out of the wnt, does not in any man- 
ner affect the cause of action against another defendant, nor prevent 
the party whose name is stricken out from again being sued. Jbid. 

3. The endorsement of a note in blank by one, before the payee endorses it, 
is made regular by the endorsement of the payee, and the endorsement 
may be filled up as to both endorsers on the trial in the Superior Court, 
even after an appeal from the County Court: the trial being de novo in 
the Superior Court. bid. 


Vide Costs, 2. 


ESCAPE. 

1. A Sheriff to whom a runaway has been delivered, but not under or by 
virtue of the warrant of a Justice of the Peace, is not liable for the 
escape of such runaway from the Jail of the county under the act of 
Assembly, Rey. Stat. Chap, 111, See. 11, 12, 13. Brock v. King, 302. 

2. Whether if the Sheriff had received a slave as a runaway, to be kept in 
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the common Jail of the County, and the slave escaped, the She riff 
would be liable at common law without reference to the Statute— 
Quere. Ibid. 

3. It is not an escape in a sheriff to permit a debtor committed under a 
ca, sa., to remain in prison with the door of the prison open, unless 
such debtor passes out of the prison, Currie v. Worthy, 104. 

Vide Insoivent. 


ESTOPPEL. 

Where there is a description of land in a petition for sale for a partition, 
which does not embrace any particular lands, and a decree in a Court of 
Equity for the sale of the lands “mentioned in the petition,” such deeree 
is not sufficient to estop one of the parties claiming by a deed from the 
ancestor; and a deed filed by the defendant in that suit, under an order 
of the Court, (not in any way incorporated into that proceeding) will not 
render the description or the decree more certain. Morrison v. Laughier, 
354. 

Vide Suenrrr, 1. 


EVIDENCE. 

1. Where the action is for the detention of a written instrument, it is not 
necessary to give notice to the defendant to produce the paper on the 
trial, previously to proving the contents of such paper, as the suit itself 
is sufficient notice. Griffin v. Black, 1. 

2. In an action for words spoken, tharging the plaintiff with the murder of 
an individual, what that individual said, thongh in extremis, and under 
the full impression that he would not recover, is not evidence on the 
plea of justification. Barfield v. Britt, 41. 

3. A witness who did not profess to be a chemist, nor to be able to give an 
opinion on any branch of the science, but had only been employed for 

_ a few weeks in a drug store, was held ‘not qualified to give his opinion 
as an expert. Otey v. Hoyt, 70. 

4. To permit such a witness to say he had seen writing extracted by the 
use of chemicals from a pieee of paper which he held in his hand at 
the trial before a jury, was error. bid. 

5. Where it was admitted that the signature to a paper, offered as a bond, 
was genuine, but contended, at the same time, that the body of the 
note was a forgery, the onus was not thereby taken from the plaintift 
and imposed on the defendant; but the former was still bound to prove 
the execution of the bond declared on. bid. 

6. Where notice was given to a prisoner in close custody, four days before 
the trial, to produce a certain paper which was traced to his possession, 
his residence being only four and a half miles distant when he received 
the notice: Held that this was sufficient to authorise the admission of 
secondary proof. State v. Hester, 83. 

7. The word “copy” generally pre-supposes an original, but not always. It 
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was error, therefore, to reject a deposition stating a telegraphic dispatch 
that spoke of it as a “copy,” on the ground that an original was neces- 
sarily implied, which was not produced, nor its absence accounted for. 
Banks v. Richardson, 109. 

8. Where an administrator of an estate, in order to get possession of the 
assets, makes a covenant with one found in possession of a slave, that 
the slave is his as administrator, in a suit on this covenant, the next of 
kin of the intestate are not liable for any part of the costs, and are not, 
on that account, disqualified to testify in his behalf, as they were m no 
wise liable for breaches of his personal covenant. Cowles v. Row- 
land, 219. 


9. The contents of a paper writing cannot be proved by parol, unless notice 
has been given to the adverse party, who has it in possession, to pro- 
duce it’on trial. Murchison v. McLeod, 239. 

This rule is not varied by the fact that the paper writing in question, is a 
will which was proven and recorded according to law, but the record 
destroyed by the burning of the court-house where it was deposited. 
Ibid. 

10. Upon the question of the bona fides of a deed, alleged to be in fraud of 
a contemplated marriage, what the husband, the grantor, said in favor of 
the deed, even before the marriage, is not admissible: because the wife 
claims by act of law paramount to the husband. Pinner v. Pinner, 
398. 

11. Evidence given before a jury, to contradict a witness, and which is only 
competent for that purpose, ought not to be left to them by the Court 
as tending to establish the main allegations of the issue. J/enson v. 
King, 385. 

12. In a question of a fraudulent conveyance of a slave the plaintiff may 
go into the particulars of a trade for land, and a modification of that 
trade afterwards, in order to show that he was a creditor. Holmesly 
v. Hogue, 391. 

It is not competent for a creditor, in order to establish the fraud in ques- 
tion, to show that the debtor had made a fraudulent transfer of other 
property to another person. Ibid. 

13. It is not error for the judge to refuse to tell the jury, that the evidence of 
a witness, who has made a mis-statement, must be rejected altogether. 
State v. Noblett, 118. ' 

14, A fact, required to be proved by a record, can only be proved by an ex- 
emplified copy of the record itself, and no certificate by the clerk of its 
substance or effect will do. Drake v. Merrill, 368. 

15. Dying declarations must be restricted to the act of killing, and the cir- 
cumstances immediately attending the act and forming a part of the res 
geste, State v. Shelton, 360. 

16. Evidence pertinent to the issue, though ever so slight, must be left to 
the jury. State v. P. Williams, 194. 

17. The wife of one named as executor in a willis not a competent witness 
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to prove the same, although her husband has renounced and has made 
arelease. HHuie vy. McConnell, 455. 

18. The maxim falsum in uno falsum in omnibus, is, in a common law trial, 
to be applied by a jury according to their own judgment, and is not a 
rule of law in virtue of which the Judge may withdraw the evidence 
from their consideration, or direct them to disregard it altogether. 
State v. J. T. Williams, 257. 

Barrie, J., was of opinion that where the false oath is taken in the trial 
then progressing, the judge has a right so to instruct them. J bid. 


Vide Amenpment, 3, 12; Taxes, 2; Wiis, 3. 


EXPERT. 
Vide Evivence, 3, 4. 


EXECUTION. 

Where a writ is issued against three, two of whom were in one county and 
the third in another county, in which latter county the judgment is ren- 
dered, eld that in the absence of special instructions, the clerk may issue 
an execution to either county, Bank vy. Stafford, 98. 


Vide Amenpment, 1; Orrictat Bonn, 3. 


FALSUM IN UNO FALSUM IN OMNIBUS. 
Vide Evivence, 13, 18. 
FEME COVERT. 
Vide Deep, 2, 4; Hussanp anp Wirt, 2. 
FRAUDULENT CONVEYANCE. 
Where an insolvent debtor transfers his effects to an infant, upon an agrec- 
ment, made bona fide, that the infant should pay certain debts contracted 
by them both, as a firm, without providing security for the performance 


of such stipulation, such transfer is fraudulent in law and void as against 
creditors. McCorkle vy. Hammond, 444. 


FRANCHISE. 

A franchise, granted in 1766, to one and his heirs and assigns, to erect and 
keep up a toll bridge over a stream, and forbidding the erection of any 
other bridge or ferry within six miles, and imposing a penalty of twenty 
shillings for every passenger “set over” in violation of such act, is not 
violated by a rail road company, (incorporated by a modern act,) who 
carried passengers along their road, and as a part of the road, over their 
bridge, though the latter was within less than six miles of the other. 

McRee v. Rail Road, 186. 

Quere. Whether the owner ofa toll bridge, who claims for a penalty for “set- 
ting over ” persons and property does not have to aver that he was able 
and ready to carry all persons, &c., offering themselves, with reasonable 
promptness and safety? bid. 
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FREE NEGROES. 
A notice to subject a free person of color to the penalty of $500, if he shall 
not remove within twenty days, must be served personally. Leaving such 
notice at the dwelling house, is. not sufficient. State v. Jacobs, 52. 


FORCIBLE TRESPASS. 

1. In inquisitions under the statutes of forcible entry and detainer, it is a 
general rule to award writs of re-restitution upon quashing the pro- 
ceedings, and the courts, upon a motion for this purpose, will not suffer 
the merits of the controversy to be examined into. Wadson v. Trus- 
tees of Floral College, 211. 

2. But this writ is not demandable ex rigore juris, and where the case itself 
shows that its issuing would work manifest oppression and injustice, it 
will be refused. 

3. Where one who is not on friendly terms with the owner of a dwelling 
house, comes there, armed with a gun, a revolver and a knife, and im- 
mediately after entering, uses violent and threatening language, (the 
owner being present,) and on being forcibly ejected by an inmate of 
the house, again comes to the outer door and forces it open, against the 
owner, who is struggling to keep it closed, he is guilty of a forcible 
trespass, although the owner may not have forbid him, in terms from 
entering. State v. Bordeaux, 241. 


GRANT, 
Vide Prescmptions, 3. 


GUARDIAN, 

A record showing that “A was appointed a Guardian to B upon entering 
into bond with C and D at sureties” and that A only executed a bond, in 
consequence of which A took charge of the ward’s estate, is a sufficient 
“committing of an orphan’s estate to the charge or guardianship” of a 
person, to render the magistrates making such entry, liable for not taking 
good and sufficient security upon the default of A. The entry in the above 
case does not mean, that A was to be guardian if he gave B and C as 
sureties, but that he was already appointed guardian and was to, or would 
give the persons as sureties, who were tendered to the Court and accept- 
ed. Davis v. Lanier, 307. 

One of the several Justices of the Peace who are on the bench when an ap- 
pointment is made of a guardian without taking security, may be sued 
alone under the Act of Assembly Rey. Stat. ch. 54, see. 2. Ibid. 


HOMICIDE. 
1. A mere grudge or malice, in its general sense, is not sufficient to bring a 
case within the rule laid down in Madison Johnson's case, 1 Ire. Rep. 
354; (referring the motive to antecedent malice rather than an imme- 
diate provocation ;) to have that effect, there must be a particular and 
definite intent to kill: as if the weapon, with which the party intends 
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to kill is shown, or the time and place are fixed on, and the party goes to 
the place at the time, for the purpose of meeting his adversary with an 
intent to kill him. These facts create a presumption of malice till 
rebutted by the accused. Slate v. Johnson, 247. 

2. But where A bears malice against B, and they meet by accident, and 
upon a quarrel, B assaults A with a grubbing hoe, and thereupon A 
shoots B with a pistol, the rule of referring the motive to the previous 
malice will not apply. Jbdid. 

3. Where killing, which would have been manslaughter by reason of having 
been done on legal provocation, is nevertheless insisted to be murder 
because of the wnusual manner in which the killing was done, if there 
be several aspects in which this unusual manner may be viewed as 
qualifying the motive of the prisoner, some of them favorable and some 
unfavorable, it is error in the Court to present to the jury only the view 
unfavorable to the prisoner. State v. Gentry, 406. 

4. It is not errror in the trial of a capital case, to permit witnesses, who 
have been previously examined, to be recalled and re-examined after 
the jury have retired to consider of their verdict. State v. Noblett, 418. 

Vide Juper’s Cuarer, 5. 


HUSBAND AND WIFE. 

1. For a trespass to the land of the wife before marriage, the wife is a proper 
party with the husband. Hair v. Melvin, 59. 

2. The words in a will “to the only proper use and behoof of my daughter ” 
do not secure to a feme covert a separate estate so as to deprive the 
husband of his marital rights. Bason v. Holt, 323. 

3. Where an eviction takes place during the coverture, the husband may 
sue alone, or he may join his wife with him in the suit. Halford v. 
Tetherow, 393. 


INDICTMENT. 

1, An indictment for an affray which simply charges that defendants did 
make an affray, without stating in what manner or by what acts, is 
defective. State v. Woody, 335. 

2. Every material averment, necessary to constitute a substantive offense, 
must be charged in the indictment and proved on the trial, by the State: 

Therefore, where it is alleged in an indictment, that the defendant did 
carry, convey and conceal a slave, without the consent in writing of the 
owner of such slave, with the intent he should escape beyond the limits 
of the State, it is incumbent on the State to prove that such notice in 
writing was not given. State v. Woodly, 276, 

3. In a charge against a person of color for an assault with an intent to 
commit a rape, it is not necessary in the bill of indictment, to allege 
that the accused is a male, nor is it necessary to allege that the female 
assaulted was of the human species, State v. Jom, 414. 

4. An indictment charging that an assault was made with an “ intention” 
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to ravish, &c., instead of intent,” is good under the Statute of 1811. 
Ibid. 

5. It is not a ground for arresting a judgment upon a conviction for murder 
that the word blow is used throughout the indictment for wound, there 
being other words used in the same context, which show that a wound 
was given, and what kind of a wound it was. The informality is cur- 
ed by the Act of 1811. State v. Noblett, 418. 

Nasu, C. J., dissented from the Court, on the question of arresting the judg- 
ment, believing that the substitution of blow, for wound, was a matter 
of substance, not cured by the Act of 1811. bid. 

Vide Srarvre Limitations, 1; Forciste Trespass, 3. 


INFANT. 
Vide Frauputent ConveYANcE. 


INFANCY. 
Where an infant, who was sued on a note given for two old slaves, after 
he comes of age, proposes in writing, to give them back and pay half 
of the note, and adds, “if they will not accept of the above offer I 
will have to pay them I suppose, but I shall do so at my convenience, 
as it will be nothing less than a free gift on my part,” it was Held that 
this was no such new promise as would avoid the plea of infancy. 


Dunlap v. Hales, 381. 


INSOLVENT. 

To render a Sheriff liable for the escape of an insolvent, surrendered in 
open Court, it is necessary to show that such insolvent was committed 
to the Sheriff's custody by an order of the Court. A mere prayer to 
that effect will not be sufficient. Siler v. McKee, 379. 

Vide Appgat, 2, 3. 


INTEREST. 
1. Interest, being an incident to a bond, cannot be recovered in a separate 
action for it alone after the principal of the bond has been paid. Afoore 
v. Fuller, 205. 
2. It is erroneous for a jury to give interest on damages in actions of tort. 


Connelly v. Mc Neil,"61. 


ISSUE. 
Collateral evidence in a cause should not be allowed to be used to the 


main issue, when not admissible for that purpose. Henson v. King, 385. 


JUDGES’ CHARGE. 

1. It is no violation of the duty of a Judge to speak of things as facts 
where they are treated as facts in the progress of the trial, and are not 
questioned by either side. State v. P. Williams, 194. 

2. There is no error in a Judge refusing to state a conclusion of law upon 
a state of facts not established by the evidenee in the cause. State v. 
Cain, 201. 
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3. Cireumstances that raise only a possibility or conjecture, ought not to be 
left alone, to a jury, as evidence of a fact which a party is required to 
prove. Sutton v. Madre, 320. 

4. Where a simple enumeration of circumstances leads to an irresistible con- 
clusion of fact, the Court cannot be considered as expressing an opin- 
ion upon such, contrary to the Act of Assembly, in merely making 
such enumeration, there being no peculiar significancy of voice or man- 
ner in making it. State v. Noblett, 418. 

5. Where the wnusual circumstance relied on as varying the case from man- 

slaughter to murder, was that the prisoner put his knife open in his 
pocket, and the Court left it to the jury to say whether he thus dispose: 
of his knife to use it again in the fight, he ought at the same time to 
have submitted the enquiry whether he thus put away the knife in or- 
der to draw on the fight, and afterwards to use it unfairly by giving a 
fatal blow unawares ; or whether, in fact, he had formed any definite 
purpose as to the use of the knife at all? State v. Gentry, 406. 


JUDGMENT. 


Vide Amenpent, 1. 


JURISDICTION. 
1. An act of the'General Assembly giving to the Intendant of Police of a 
Town, the power of trying assaults and batteries, is unconstitutional 
and void. State v. Moss, 66. 
. Where a Justice of the Peace has no jurisdiction of the subject matter, 
his warrant is void and will not protect the officer who acts under it 
nor the magistrate himself. Cohoon vy. Speed, 133. 
3. Although one may waive a tort so as to be able to sue in assumpsit in 
certain cases, yet no new jurisdiction can be acquired in such cases so 
as to give a single magistrate the power of trying the case. Jfann v. 
Kendall, 162. 

4. Where the plaintiff has an election to sue either in tort or contract, no 
court can hold jurisdiction of the assumpsit but one which can give a 
remedy on the tort itself; for the reason that the same questions of law 


to 


. 
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arise in each. bid. 
5, An action may be maintained in this State, though both plaintiff and de- 
fendant are citizens of other States. filler vy. Black, 341. 

6. Where a payment had been made on a note, which was originally for 
more than $100, which reduced it below that sum, but which payment 
was not entered on the note, nor known to the plaintiff when the suit 
was brought, although the note was over-due when the assignment 
was made, it was J/e/d that the assignee could not be non-suited. Bean 
v. Baxter, 356. 

Vide, AMENDMENT. 

. No consent of a citizen, can authorize himself to be taxed so that he may 
receive a license to retail oftener than once a year, Held therefore that 
a license, granted by a County Court of Wake, under a permission giv- 
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en by, and paid for, to a Board which had once exercised the power 
and which was not in existence at the time of its session, is void, and 
subjects the retailer to the penalty given by the charter. Commission- 
ers v. Kane, 293. 
Where a State’s warrant is void for the want of jurisdiction, trespass or tro- 
ver, is the proper action and not case. Zachary v. Holden, 453. 


JURY. 

Where two of the jurors charged in a capital case left the rest of the jury 
for fifteen or twenty minutes, but did not speak to any one about the pri- 
soner or his trial, nor hear any one speak of them, the Court below hav- 
ing refused a new trial on the facts, Held that this Court will not award 
a venire de novo for the same causes of exception. State v. Hester, 83. 


JURY TRIALS, 
Vide, ConstiruTionaLity or AN Act or ASSEMBLY. 


JUSTICE OF THE PEACE, 
Vide, Contempt or Court. Gvuarpray. 


LARCENY. 
1. The possession of stolen goods is a circumstance to be left to the jury in 
estimating the guilt or innocence of the accused, and however slight it 
may be, the court cannot disregard it. State v. Williams, 194. 
2. The act of 1852, concerning the stealing of slaves, is not a repeal of the 
10th section of the 34 ch. Rev. Stat., on that subject. State v. Hester, 83. 


LEGACY, 
Vide, Apminisrrator, 3, 5, 6. 


LICENSE TO RETAIL, 


Vide, Certiorart, 4,5; Retarine. 


LIMITATIONS STATUTE OF. 

1. The State, on a trial for a misdemeanor, upon a question under the stat- 
ute of limitations, is not restricted to the time stated in the Indictment, 
but is at liberty to go back two years previously to the finding of the 
bill. State v. Newsdm, 173. 

2. Coverture is not a saving against the operation of the Statute of limita- 
tions, unless the wife must be joined with the husband in order to 
sustain the action. Where he may sue alone, or where he may join the 
wife with him at his election, the Statute bars. Halford vy. Tetherow, 393. 

3. Where the eviction takes place during the coverture, the husband may sue 
alone, or may join his wife with him at his election; in such a case, 
therefore, he is barred by the Statute. bid. 


Vide Apminisrrator, Xc., 4. 


MALICE. 
Vide Homicrpg, 1. 
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MANSLAUGHTER. 
Vide Homucipr, 1, 2, 3. 


MILL-DAMS. 

1. A dam erected below a steam-mill, for the purpose of floating timber 
to the mill and not for the purpose of driving the machinery of the 
mill, by which water is ponded back upon the land of another, does 
not come within the meaning of the Act requiring the proprietor of 
land overflown, first to apply by petition to the County Court. 

2. The penalty imposed on the owner of a mill for not keeping a bridge in 
repair, only applies to such bridges as constitute part of the public road, 
Hall v. Morrow, 465. 


MONEY HAD AND RECEIVED. 
Vide Action. 


MURDER. 
Vide Homicine, 1, 2, 3. 


NONSUIT. 
Vide Jurispiction, 6. 


NOTES, BILLS, &c. 
Vide Demanp.—Enporser, 1, 3.—Interest. 


NOTICE TO PRODUCE PAPERS. 
Vide Evivencer, 1, 6, 9. 


OFFICERS. si 
Persons who have been regarded as public officers for a greater part 
of the time during which the office existed, and whose acts are 
recognised by other public functionaries, must be taken to be officers 
de facto, and their acts will be regarded as valid, unless declared otherwise 
by some competent tribunal in a proceeding directly against them. 
Burton v. Patton, 124. 


ORIGINAL AND COPY. 
Vide Evivence, 7. 


OFFICIAL BONDS. 

1. Where a Clerk and Master took money belonging to his office and used 
it in speculation, the sureties of the bond for the term then current, are 
liable: notwithstanding the amount invested had been paid to him 
by his co-partner in trade after the time covered by that bond had 
elapsed, and a new bond had been given. White v. Smith et al., 4. 

2. Where a Clerk and Master in Equity misapplies a fund of which one is 
entitled to the annual interest during his life, and his wife afterwards, 
during her life, in case she survived :—Held, that the husband and wife 
can recover on the official bond for the year current at the date of the 
misapplication to the extent of the interest. Richardson v. Smith, 8. 











INDEX. 491 


3. A defendant in an execution paid the money to the sheriff who had the 
writ in his hands; the sheriff failed to make return of the money or 
process; a second execution issued upon which the defendant therein 
(the present relator) paid the money again: Held, that he could not 
bring an action against the sheriff on his official bond for failing to 
make the proper return; that remedy inured to the plaintiff on the 
execution, and the relator’s remedy was to have the second execution 
set aside on motion, or sue plaintiff in the execution for money had 
and received as having been paid under a mistake. Brooks v. ibbs, 
326. 

4. A sheriff is liable on his official bond for the non-payment of a judgment 
obtained against him on a sci. fa. to subject him as special bail, for not 
having taken a bail bond from the defendant in a writ executed by 
him. vans vy. Blalock, 377. 

Vide Insoivent. 


ONUS PROBANDI. 
Vide Evipence, 2, 5. 
PARTITION. 

1. Property held by copartners in a trading firm, is not the subject of suit 
for partition under the Act of 1829. Nor will it become so by the 
rights of the copartners passing into their hands. Such rights can 
only be, with propriety, dealt with in a Court of Equity. Flanner v. 
Moore, 120. 

2. A dissolution of copartnership without a settlement of its affairs, does 
not convert the members of the firm, or the purchasers of the partner- 
ship effects under them, into tenants in common, so as to authorise a 
proceeding under the Act of 1829. bid. 

Vide Prescmptioy, 1, 2. 
PAYMENT. 

If a debtor hands money to a third person, who promises to hand it to the 
creditor, the right to the money does not vest in the creditor, so as to 
make it his property, until he is notified of the transaction, and agrees to 
adopt the act of the third person in receiving the money as his own act, 
whereby the debt is extinguished. Strayhorn vy. Webb, 199, 

PENALTY, 
Vide Free Necroes. 
PER STIRPES, &c. 

Where a declared general purpose of providing bountifully for one relative, 
would be defeated, and a very striking inequality produced among others 
standing in equal degree of relationship to the testator, by applying the 
rule of construction to make the division per capita, the other rule of di- 
viding per stirpes will be adopted. Bivens v. Phifer, 436. 

PLEADING. 
1. In a declaration for a deceit in the sale of a fishery, the price paid for the 
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property, is not a material constituent of the cause of action, and need 
not be proved as alleged. Pettijohn v. Williams, 33. 

2. To establish a justification in slander, the same cogency of proof is not 
necessary, a8 would be required if the plaintiff were on his trial upon a 
criminal charge for the offense imputed to him in the words. Bar- 
Jield y. Britt, 41. 

3. An allegation in a sci. fa, that the clerk failed to issue an execution to 
one county when he had an option to issue to one of two counties, 
will not justify an amersement under the Act of 1850. Bank of Cape 
Fear v. Stafford, 98. 

4. The plea of former judgment contains an averment that it is for the same 
cause of action, and between the same parties: a judgment, therefore, 
against one of several obligors, to a joint and several bond, is no bar to 
an action against other obligors on the same bond, and not even in fa- 
vor of the one against whom a former judgment was rendered, if he 
join in a plea with those not formerly sued. Shuster v. Perkins, 217. 

5. Upon a plea “ since the last continuance,” pleaded in apt time, and found 
to be true, the plaintiff, under the Statute of 1836, (Rev. Stat. chap. 31, 
sec. 79,) must pay the whole costs of the suit. Wilson v. Pharr, 451. 

6. The defense that the plaintiff has taken possession of the thing sued for 
must be pleaded in some form, or it will not be noticed by the Court. 
Thompson v. Red, 412. 


POSSE COMITATUS. 
Vide Suerirr, 2. 
POSSESSION RIGHT OF. 
Vide Detinve. 
POSSESSION ADVERSE. 
Vide Apmristrator, &c., 2. 


PRACTICE. 
Vide Appear, 4; Exporser, 2, 3; Homicrpr, 4: Issve; Jury. 
PRESUMPTIONS. 


1. If a debtor has had the means or ability to pay the debt sued for during 
12 or 15 years before suit is brought, this is sufficient to meet the effect 
of reputed insolveney, which was relied on to repel the presumption of 
payment from the lapse of time, although he may not have been able 
to pay his other debts during that time. Walker v. Wright, 155. 

2. The law gives to the lapse of time an artificial and technical weight be- 
yond that which it would naturally have, as a mere circumstance, 
bearing upon the question of payment. bid. 

. From thirty years actual possession of land according to known metes 
and boundaries, the law presumes, not only a grant, but every thing 
else that is necessary to complete the title. Baker v. McDonald, 244. 

Vide Roaps. 
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READINESS TO PERFORM, 
Vide Cowrract, 2. 


RECORD, (ortcrvat & copy,) 
Vide Evipence, 14. 


REMAINDER. 

1. A bequest of slaves to one for life, and at his death, to his heirs lawfully 
begotten by his body, and for the want of such heirs, to certain persons 
designated, was held to be a good limitation in remainder, under the 
Statute of 1827. Sanderlin v. Deford, 74. 

2. A bequest of a contingent interest to children, without any reference to 
their death during the pendency of the contingency, vests such an in- 
terest as survives them on their dying before the determination of the 
contingent event, and goes to their personal representative. bid. 


REMOVAL OF DEBTORS. 
Vide Desrors. 


REMOVAL OF SUITS. 
Vide Certiorari, 1, 2. 


RE-RESTITUTION. 
Vide Forciste Trespass, 1, 2. 


RETAILING. 

1. An Act of Assembly, requiring a citizen of a town to get a permission 
from the commissioners of the town to retail spirituous liquors, within 
its limits, does not confer the right to retail; but the applicant must 
also get a license to retail from the county court, and such court-license 
will protect him though it runs beyond the time embraced in the per- 
mission of the commissioners. Parsley v. Hutchins, 159. 

2. Under the Charter of the city of Raleigh the power of the Commissioners 
to grant permissions to apply to the County Court, for a license to re- 
tail, and to collect a tax for such permission is to be exercised but once 
a year by the set of Commissioners in office; and can be acted upon 
only by a Court sitting within the same year. Commissioners of Jal- 
eigh v. Kane, 293. 

3. The sale of a quart of spirituous liquor, under an agreement that the sel- 
ler was to retain it in a separate vessel, and the buyer to have access 
to it when he pleased, under which agreement the buyer drank the 
whole at various times, (there being no finding that it was an artifice to 
evade the Statute) is not within the Act of Assembly. State v. Dell, 
337. 

Vide Certiorart, 4, 5. 


RETAINER. 
Vide Apministrator, &c., 1. 
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ROADS. 

The establishment of a road district or the assignment of hands to work on 
a public road, can only be made by an order of the County Court, and no 
acquiescence in the authority of an overseer by working under him upon 
a road, can amount toa presumption that a district was laid off, or that 
the citizen thus acquiescing had granted the power to another of com- 
pelling him to work on the road. Tarkington v. Mcfea, 47. 

RUNAWAY. 

Vide Escape, 1, 2. 

SCL FA. 

Vide PLeapre, 3. 

SEARCH WARRANT. 

A Justice of the Peace has no power to issue a warrant to search for a 
runaway slave. Cohoon vy. Speed, 133. 

SETTLEMENT. 

Where A. and B had come to a settlement, and agreed upon a particular 
sum, which B was entitled to as a credit, which was accordingly entered 
on a bond which A held against B, and afterwards upon a complaint by 
A that the credit was too large, B said “go and alter it, and if you can 
show me the mistake, it will all be right; and if not, the credit must be 
put back or altered back.” eld in a suit brought on the bond, that it 
was incumbent on A to show on the trial that there was a mistake in the 
settlement, or that he had, before that, shown such mistake to B. tod- 
gers v. Davenport, 138. 

SHERIFF. 

1. A sheriff by his return that he has levied upon the property of the defend- 
ant in a fi. fa. is estopped to deny the truth of such return. Sutton v. 
Allison, 339. 

. A sheriff can, and when necessary should summon the power of the coun- 
ty to aid in the execution of final process. J bid. 

. The mere appointment of a deputy on the nomination of the creditor, 
does not discharge the sheriff from liability for the wrongful act of the 
deputy, (as in failing to levy and sell under an execution) unless there 
be collusion or a want of good faith in making the nomination, Afar- 
tin vy. Martin, 285. 


Vide Bau, Bonn, 1, 2; Orrictan Bonn, 4. 
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SLAVES, CARRYING, CONCEALING, &c. 


Vide IxpictMment, 2. 


SLANDER. 

1. A master is not fiable to an action of Slander for words spoken while 
acting as counsel in behalf of his slave while he is on trial before a com- 
petent tribunal, provided the words are material and pertinent to the 
matter in question. Shelfer v. Gooding, 175. 

Vide Evivence, 2. 
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2. Inan action for words spoken, charging the plaintiff with the commission 
of a crime, it is not necessary for the plaintiff to aver or prove that he 
was physically able to commit the crime. Chambers v. White, 383. 


STATES OF THE UNION. 
Vide Jurismction, 5. 


SUPREME COURT. 
Vide Appgat, 4. 
TAXES. 

1. Whether the minutes of a County Court, showing the return by a sheriff 
of the list of lands to be sold for taxes due on the tax lists of a particu- 
lar year, and that it was read in open Court, and that a copy was set 
up in the court room, designating the tract of land and the name of the 
owner and the amount of tax unpaid, is not sufficient evidence to sus- 

- tain a sale for taxes, without producing the list itself—Quere. Hair v. 
Melvin, 59. 

2. But these minutes are proper evidence to be left to the jury on the ques- 
tion of the existence of such list, especially after the proper search has 
been proved, and its loss established. bid. 


Vide, Rerarirxe, 2. 


TENANYS IN COMMON. 
One tenant in common cannot sue his fellow, unless there is an actual ouster 
either proved or admitted by the pleading. Halford v. Tetherow, 393. 


TIME LAID ON AN INDICTMENT. 
Vide Sratute Liitations. 


TIME, REASONABLE. 
Vide Conrrract, 1. 


TRESPASS. 

1, Where one not having title, drives the hands of another, who has no title, 
off of land from where they are working, (except one who remains at 
another place on the land to take care of the tools,) and the former con- 
tinues at the spot where he had found the hands, and afterwards the 
owner of the hands returns and finds the plaintiff‘still on the land where 
he had been left, and makes his hands resume their work in defiance of 
the remonstrances of the plaintiff, this is no such possession as will sus- 
tain the plaintiff's action of trespass. Jforris v. Hayes, 93. 

2. If A knows, or has good reason to believe that B is about to shoot, or 
kill the hogs of C, which are in B’s field, and A permits his slave to go 
with B in pursuit of the hogs, and the hogs are by B, with the aid of 
the slave, destroyed, A is liable in an action of trespass for such destruc- 
tion. Mardree v. Sutton, 146. 

3. Where College buildings, the title of which is in the Trustees, are partly 
occupied for College purposes by the students and teachers of the Col- 
lege, a Steward who occupies another part of these buildings, without 
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showing a lease, must be considered as the mere servant of the propri- 
etors and liable td be expelled by force. Watson v. McEachin, 207. 

4. The possession of one of two tracts of land, held by different titles, 
will not amount to possession of the other, although they adjoin and 
are cultivated together. Morris v. Hayes, 93. 

Making pole bridges over a ditch, and driving cattle over them into a 
swamp, is not such a possession as will sustain an action of trespass, 
Ibid. 

Vide Forcrste Trespass, 1, 2. 

TROVER. 

A levy and sale under an attachment will not authorise an action of trover, 
simply because the attachment was sued out maliciously and without pro- 
bable cause. Case is the proper action for the redress of an injury of that 
kind. Rogers v. Pitman, 56. 

USURY. 

A promise to endorse a note held on a third person, which had been sold to 
the promisee at less than the sum called for in its face, is founded on an 
usurious consideration, and, therefore, cannot be enforced. Ray v. Mc- 
Millan, 227. 

WILLS. 

1, Construction of a Will depending on its peculiar phraseology. . Long v. 
Wright, 140. 

. Where one construction can be put on words in a will (in themselves 
extremely vague and indefinite) which will give operation and effect to 
the intention of the testator, that construction will be adopted, rather 
than the whole purpose of the will should fail. Winder v. Smith, 327. 

. Before a will can be received by our courts as having been established 
before a tribunal in another State, it must appear by the record made 
by such tribunal, that such will was judicially passed on by it. Drake 
v. Merrill, 368. 

4. A devise of land, lying in this State by a citizen of another State can have 
no validity or operation, unless it be proved by the oath of witnesses 
before the proper court in this State, to have been properly executed 
according to the laws of this State bid. 

5. Where a father, in consideration of five shillings and love and affection 
for his daughter, makes a deed for land to her husband, and the hus- 
band, by his will, devises and bequeaths to his wife all the property to 
which he became entitled by his marriage with her, in lieu of her dower, 
(there being no express disposition of the same in any other part of 
such will) it was Held that such land was embraced in this devise. bid. 

6. The wife of one named as Executor in a will is not a competent witness 
to prove the same although her husband has renounced, and has made 
arelease. Huie v. McConnell, 455. 


WITNESS COMPETENCY OF. 
Vide Evinence, 8. 
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